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SUMMARY  AND  CONCLUSION 


I  think  when  you're  dealing  with  people  that  are  this  dangerous 
and  this  violent,  anything  short  of  100%  is  not  successful.  I  mean,  you 
can't  get  any  guarantees  that  they're  not  going  to  harm  somebody  else. 
They've  already  given  up  their  rights  when  they  kill  someone.  You  know,  we 
had  no  association  with  the  State  of  Massachusetts  at  all  prior  to  this. 
And  we  were  attacked  by  somebody  who  was  furloughed  from  the  State  of 
Massachusetts. 

Clifford  Barnes, 

Victim  of  William  Horton 


There  have  been  426  escapes  from  furlough  since  the  inception  of 
the  Furlough  Program  in  1972.  Eleven  of  these  escapes  were  by  first  degree 
lifers.  Of  the  eleven  lifers  who  escaped  from  furlough,  two  died,  five 
were  convicted  of  other  crimes  while  on  escape  (armed  robbery,  assault  with 
intent  to  murder,  attempted  murder,  possession  of  cocaine,  rape,  and 
assault),  two  returned  without  incident,  and  two  are  still  at  large. 

There  are  an  additional  ten  DOC  release  programs  including  educa- 
tional release,  work  release,  and  community  services,  in  which  inmates 
serving  first  degree  life  sentences  may  participate.  Each  program  is 
designed  to  rehabilitate  and  reintegrate  an  inmate  into  society  with  little 
risk  to  public  safety.  However,  as  of  December  31,  1987,  there  are  87 
inmates  who  have  escaped  from  a  DOC  release  program  and  are  still  at  large. 
Eight  of  these  inmates  are  serving  sentences  of  first  degree  life. 

The  controversy  over  lifers'  participation  in  reintegration  pro- 
grams, especially  furloughs,  dates  back  to  the  inception  of  the  furlough 
program.  The  furlough  program  was  implemented  under  M.G.L.A.  Chapter  127, 
Section  90A,  on  November  6,  1972.  The  program  was  established  to  minimize 
the  isolating  effects  of  institutionalization,  and  assist  in  the  eventual 
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reintegration  of  all  inmates  including  lifers,  back  into  society.  However, 
in  1973,  after  the  escape  from  furlough  by  an  inmate  serving  a  first  degree 
life  sentence,  the  Legislature  requested  an  opinion  from  the  Attorney 
General  as  to  the  intent  of  M.G.L.A.  Chapter  127,  Section  90A  (clause  f). 
Clause  f  states  that  an  inmate  may  be  eligible  for  furlough  for  any  reason 
consistent  with  the  reintegration  of  a  committed  offender  into  society. 
The  Attorney  General  concluded  on  June  21,  1973,  that  inmates  serving  life 
sentences  for  murder  in  the  first  degree  are  not  eligible  for  parole  and 
were  not  intended  to  be  reintegrated,  thus,  they  are  not  eligible  for 
furlough. 

The  Attorney  General's  opinion  brought  about  the  case  of  Arthur 
Devlin,  et  al.  vs.  Commissioner  of  Correction,  et  al.  The  Supreme  Judicial 
Court  decision  on  December  20,  1973,  found  that  lifers  are  eligible  for 
furlough  under  clause  f.  The  basis  of  this  decision  was  that  clause  f  con- 
tains no  express  limitations  as  to  the  committed  offenders  who  may  be 
granted  temporary  release.  Thus,  first  degree  lifers  were  reinstated  into 
the  furlough  program. 

The  Devlin  case,  coupled  with  the  fact  that  an  inmate  sentenced  to 
serve  life  in  prison  without  parole  has  historically  served  only  eighteen 
years  before  having  his/her  sentence  commuted  by  the  Governor,  has  made  it 
necessary  for  DOC  to  prepare  all  inmates  for  eventual  release. 

Recognizing  the  need  for  a  furlough  program  which  both  rein- 
tegrates inmates,  as  well  as  provides  for  the  highest  level  of  public  pro- 
tection, the  Commissioner  of  Correction,  Michael  V.  Fair,  made  several 
administrative  changes  in  1981  that  tightened  the  Furlough  Program. 
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The  most  significant  changes  included  increasing  the  amount  of 
time  a  lifer  has  to  serve  before  being  eligible  for  furlough  from  5  to  10 
years,  and  establishing  a  central  office  furlough  board.  The  Board  is 
responsible  for  reviewing  all  furlough  applications  for  first  degree  lifers 
prior  to  their  review  and  sign  off  by  the  Commissioner. 

Other  changes  implemented  by  Commissioner  Fair  included  requiring 
that  an  inmate  remain  with  his/her  sponsor  at  all  times  while  on  furlough; 
instituting  a  system  of  random  phone  checks  to  ensure  that  an  inmate  is 
where  he/she  is  supposed  to  be;  and  requiring  that  an  inmate  maintain  posi- 
tive furlough  status. 

Although  these  changes  did  tighten  the  furlough  program,  they  were 
not  enough  to  prevent  the  escape  of  William  Horton  while  on  furlough. 

William  Horton  was  serving  a  sentence  of  life  without  parole  for 
the  1974  brutal  murder  of  a  Lawrence  teenager.  On  June  7,  1986,  Horton 
escaped  while  on  his  tenth  furlough  from  Northeastern  Correctional  Center. 
He  remained  free  until  April  4,  1987,  when  he  was  arrested  in  Maryland 
after  breaking  into  a  home,  assaulting  a  man,  raping  a  woman,  and  shooting 
at  police  officers.  On  October  20,  1987,  he  was  sentenced  in  Maryland  to 
two  consecutive  life  terms,  plus  85  years  for  assaulting  and  terrorizing 
the  Maryland  couple. 

Because  of  the  now  celebrated  Horton  case,  the  public  became  aware 
that  first  degree  murders  were  being  furloughed  from  Massachusetts  prisons. 
Thus,  the  House  Post  Audit  and  Oversight  Committee  initiated  an  investiga- 
tion into  the  specifics  of  the  William  Horton  case  and  the  decision-making 
process  used  by  DOC  in  determining  which  first  degree  lifers  were  suitable 
for  furlough. 
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As  a  result  of  this  investigation,  we  found  that: 


*  William  Horton  was  eligible  for  furlough  under  existing  DOC  and 
NCC  regulations. 

*  The  furlough  process  at  both  the  institution  and  central  office 
was  followed  for  all  of  Horton's  furlough  requests. 

*  The  process  that  was  in  place  at  the  time  of  Horton's  escape 
(June  7,  1986)  was  flawed  for  the  following  reasons: 

*  The  dual  role  of  the  institution  caseworker  who  was 
responsible  for  making  an  oral  presentation  to  the 
furlough  board  as  to  the  suitability  of  an  inmate  for 
furlough,  as  well  as  voting  on  the  same  board  restricts 
the  objectivity  of  the  process. 

*  No  records  were  kept  by  the  institution  furlough  board 
reflecting  the  basis  for  the  board's  action  on  a  given 
furlough  request. 

*  No  records  were  kept  by  the  central  office  furlough  board 
of  either  the  identity  of  the  board  members  or  the  basis 
for  the  action  taken  on  a  given  furlough. 

*  No  orientation  program  was  in  place  for  the  furlough 
sponsor  resulting  in  confusion  as  to  specific  duties  and 
responsibilities. 

*  An  inadequate  process  for  screening  individuals  request- 
ing to  be  furlough  sponsors. 

*  No  system  in  place,  such  as  psychiatric  evaluation  to 
determine  the  suitability  of  an  inmate  for  participation 
in  the  furlough  program. 

*  Inadequate  procedures  for  state  and  local  police  notifi- 
cation resulting  in  confusion  as  to  whether  required 
notices  were  sent  and  received. 

*  Inadequate  monitoring  procedures  of  inmates  while  on 
furlough. 

*  Insufficient  restriction  on  an  inmate's  itinerary  while 
on  furlough. 

*  A  deviation  from  standard  procedures  in  reporting  Horton 
escaped  which  resulted  in  an  additional  three  hour  delay 
in  notifying  appropriate  law  enforcement  authorities. 


S-4 


It  should  be  noted  that  many  of  these  problem  areas  have  already 
been  addressed  by  the  Department  of  Correction  and  the  Executive  Office  of 
Human  Services.  During  our  investigation,  the  furlough  regulations  have 
been  amended  twice,  resulting  in  the  following  major  changes: 


*  First  degree  lifers  must  now  serve  121/2  years  of  their  sentence, 
with  one  full  consecutive  year  served  in  minimum  security  before 
they  can  be  considered  for  furlough. 

*  First  degree  lifers  will  be  eligible  for  the  furlough  program 
only  after  a  psychiatric  review. 

*  Each  furlough  sponsor  will  be  interviewed  quarterly,  and  the 
Superintendent  will  review  reports  of  those  interviews  before 
granting  any  further  furloughs. 

*  Without  exception,  five  days  before  any  furlough,  the  Department 
of  Correction  will  notify  by  mail  both  the  state  police  and 
local  police  where  the  inmate  will  be  staying. 

*  The  number  of  random  phone  checks  made  on  first  degree  lifers 
will  be  increased. 

*  An  inmate's  caseworker  will  no  longer  be  a  member  of  the  insti- 
tution furlough  board. 

*  A  three-person  advisory  board  appointed  by  the  Chairman  of  the 
Parole  Board  will  advise  the  Commissioner  of  Correction  about 
whether  a  first  degree  lifer  is  suitable  for  the  furlough 
program.  The  advisory  board  will  write  its  recommendations  to 
the  Commissioner,  noting  the  reasons  for  its  recommendations  and 
any  minority  opinions  expressed. 


Although  these  revisions  were  a  positive  step  toward  tightening 
the  furlough  program,  they  alone  do  not  guarantee  public  safety.  To  pub- 
licly air  all  positions  and  explore  all  options  concerning  the  furlough 
program,  the  House  Post  Audit  and  Oversight  Committee  held  a  series  of 
public  hearings.  Seven  hearings  were  held  beginning  on  Wednesday,  October 
14,  and  ending  on  Thursday,  November  5,  1987.  Twenty-one  individuals 
testified  before  the  Committee  including  the  Secretary  of  the  Executive 
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Office  of  Human  Services,  the  Commissioner  of  Correction,  inmates  serving 
life  sentences  at  MCI-Norfolk,  family  members  of  murder  victims,  and  the 
couple  from  Maryland  who  were  assaulted  and  terrorized  by  William  Horton. 

After  listening  to  all  the  arguments,  pro  and  con,  concerning  the 
furlough  program,  we  conclude  that  if  you  believe  that  only  a  100%  guaran- 
tee against  a  lifer  ever  committing  a  crime  while  on  furlough  is  the  only 
solution  -  then  the  furlough  program,  as  it  exists  for  lifers,  must  be  eli- 
minated. 

However,  if  you  believe  that  the  present  99.5%  success  rate  out- 
weighs the  potential  risk  to  public  safety,  then  we  must  seek  ways  to 
improve  the  program  as  it  now  stands. 

We  offer  the  following  options  for  the  Committee's  consideration 
in  dealing  with  the  issue  of  furloughs: 

1.   ACCEPT  PRESENT  FURLOUGH  PROGRAM  WITH  SOME  ADMINISTRATIVE  CHANGES 

The  Executive  Office  of  Human  Services  and  the  Department  of 
Correction  tightened  the  eligibility  requirements  and  review  process  for 
inmates  applying  for  furlough  on  August  27,  1987.  However,  several  admin- 
istrative changes  relative  to  the  documentation  of  pertinent  information 
during  the  review  process  is  necessary  to  ensure  accountability. 

*  A  list  of  those  individuals  who  sit  on  each  central  office 
furlough  panel  must  be  maintained. 

*  Minutes  of  the  institution  and  central  office  furlough  panels 
must  be  maintained. 

*  Records  of  any  dissenting  votes,  and  the  reason  for  the  vote,  at 
either  the  institution  or  central  office  must  also  be  maintained. 
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IMPACT: 

This  option  would  add  greater  accountability  to  the  recently 
tightened  eligibility  requirements,  but  does  not  guarantee  that  an  inmate 
will  not  escape  or  commit  another  crime  while  on  furlough.  The  issue  of 
endangering  public  safety  is  not  resolved. 

2.  FILE  LEGISLATION  CALLING  FOR  THE  GOVERNOR  TO  BE  THE  FINAL  DECISION 
MAKER  ON  ALL  INITIAL  FURLOUGH  REQUESTS  FOR  FIRST  AND  SECOND  DEGREE 
LIFERS. 


IMPACT: 

Having  the  Governor  as  the  approving  authority  in  the  review  pro- 
cess for  first  and  second  degree  lifers  would  ensure  the  highest  accoun- 
tability in  the  Commonwealth. 

3.   FILE  LEGISLATION  PUTTING  COMMUTATIONS  AND  PAROLE  BEFORE  FURLOUGH 
ELIGIBILITY  FOR  FIRST  AND  SECOND  DEGREE  LIFERS. 


This  option  would  require  first  degree  lifers  to  serve  20  years  of 
his/her  sentence  before  being  eligible  for  commutation.  The  commutation 
would  then  be  contingent  upon  another  5  years  of  successful  furlough  par- 
ticipation. If  during  this  time,  an  inmate  violates  the  terras  of  his/her 
furlough,  then  the  commutation  becomes  void. 

Second  degree  lifers  would  have  to  serve  a  minimum  of  15  years  of 
his/her  sentence  before  being  eligible  for  parole.  The  parole  is  then  con- 
tingent upon  another  3  years  of  succesful  furlough  participation.  If 
during  this  time,  an  inmate  violates  the  terms  of  his/her  furlough,  then 
the  parole  becomes  void. 
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IMPACT; 

This  option  would  increase  the  mandatory  number  of  years  that  a 
first  degree  lifer  would  have  to  serve  before  being  eligible  for  furlough 
from  121/2  years  to  25  years.   While  second  degree  lifers  would  have  to  serve 
a  minimum  of  18  years  as  opposed  to  the  present  10  years. 

Because  of  potential  escape  risks,  the  Department  of  Correction 
would  have  to  reclassify  all  first  and  second  degree  lifers  out  of  minimum 
facilities  until  an  inmate  has  received  commutation  or  parole  eligibility. 

Although  this  option  does  not  ensure  that  an  inmate  will  not 
escape  and  commit  another  crime  while  on  furlough,  it  does  provide  the 
greatest  incentive  for  inmates  to  comply  with  the  program. 

4.   SUPPORT  REFILING  OF  HOUSE  BILL  5342,  WHICH  ABOLISHES  FURLOUGHS  FOR 
FIRST  DEGREE  LIFERS. 


IMPACT: 

This  option  reduces  the  threat  to  public  safety,  but  would  still 
allow  second  degree  lifers  to  participate  in  the  furlough  program.  Many 
second  degree  lifers  committed  crimes  comparable  to  those  crimes  committed 
by  first  degree  lifers,  however,  the  second  degree  lifer  plea  bargained 
instead  of  going  to  trial. 

5.    FILE  LEGISLATION  TO  ABOLISH  FURLOUGH  PROGRAM  FOR  ALL  LIFERS. 

IMPACT: 

This  option  is  the  same  as  option  four,  only  that  second  degree 
lifers  as  well  as  first  degree  lifers  cannot  participate  in  the  furlough 
program. 
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6.  SUPPORT  REFILING  OF  HOUSE  BILL  5342,  FILE  ADDITIONAL  LEGISLATION 
REGULATING  THE  GOVERNOR'S  POWER  TO  PARDON  AND  COMMUTE,  AND  REVISE 
THE  PAROLE  ELIGIBILITY  FOR  SECOND  DEGREE  LIFERS. 

First  degree  lifers  would  be  banned  from  participation  in  the 
furlough  program  under  H-5342. 

A  second  bill  would  restrict  the  Governor  from  commuting  the  sen- 
tence of  a  first  degree  lifer  until  the  inmate  has  served  25  years  of 
his/her  sentence. 

A  third  bill  would  make  second  degree  lifers  eligible  for  parole 
only  after  serving  20  years  of  his/her  sentence.  If  parole  is  approved, 
the  inmate's  release  is  contingent  upon  5  years  of  successful  participation 
in  the  furlough  program.  If  during  this  5  year  period  an  inmate  violates 
the  terms  of  his/her  furlough,  the  parole  and  future  eligibility  for  parole 
become  void. 

IMPACT; 

This  option  does  not  guarantee  that  a  second  degree  lifer  will  not 
escape  while  on  furlough,  however,  it  does  provide  a  great  incentive  for 
them  to  comply  with  the  program.  This  option  also  ensures  that  a  first 
degree  lifer  will  not  endanger  public  safety  by  escaping  from  furlough. 
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THE  GENERAL  COURT  OF  MASSACHUSETTS 

Post  Audit  and  Oversight  Bureau 

STATE   HOUSE.   BOSTON  02  1  33 


RICHARD   F.   TOBIN,   JR. 

DIRECTOR 


ROOM    146.  STATE  HOUSE 
TEL     (617)   722-2424 


FOREWORD 


The  State  Supreme  Court's  1973  decision  to  allow  lifers  to  par- 
ticipate in  the  furlough  program  has  had  a  profound  impact  on  the 
Department  of  Correction. 

The  now  celebrated  Horton  case  focused  on  the  shortcomings  of  the 
Department  of  Correction's  Furlough  Program.  However,  considering  the 
State  Supreme  Court's  decision  and  the  Governor's  constitutional  power  to 
commute  sentences,  we  believe  that  Commissioner  Michael  V.  Fair  and  his 
staff  did  an  admirable  job  considering  that  they  were  directed  to  include 
lifers  in  the  program. 

To  DOC's  credit,  99.5%  of  furloughs  have  been  successful. 
However,  anything  short  of  100%  —  an  ironclad  guarantee  —  has  generally 
been  viewed  with  skeptism  and  fear  by  the  public. 

Our  report  focuses  not  only  on  the  circumstances  surrounding  the 
Horton  case,  but  also  presents  an  all-encompassing  view  of  the  furlough 
program. 

We  wish  to  express  our  gratitude  to  Mr.  Philip  W.  Johnston, 
Secretary  of  Human  Services,  and  Mr.  Michael  V.  Fair,  Commissioner  of 
Correction  and  their  respective  staffs  for  their  cooperation  and  expertise. 
In  particular,  we  express  our  gratitude  to  Dr.  Dennis  Humphrey,  Associate 
Commissioner,  for  providing  volumes  of  data  that  was  instrumental  in 
completing  this  study.  We  further  want  to  thank  Mr.  George  F.  Cronin,  Jr., 
Administrative  Secretary,  Governor's  Council  for  providing  critical  infor- 
mation for  this  report. 


This  report  was  under  the  direction  of  Mr, 
the  House  Post  Audit  and  Oversight  Bureau. 


Michael  J.  Pieroni  of 


Richard  F.  Tobin,  Jr. 
Director 
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I.   INTRODUCTION 

A.  RATIONALE 

William  Horton  was  one  of  the  three  men  convicted  of  the  1974  bru- 
tal murder  of  a  Lawrence  youth.  He  was  sentenced  to  first  degree  life  at 
MCI-  Walpole.  At  the  time  he  was  sentenced,  the  victim's  family  and  the 
Greater  Lawrence  area  believed  that  justice  had  been  served  and  that  they 
had  seen  the  last  of  William  Horton.  However,  on  June  6,  1986,  Horton  was 
released,  unescorted,  back  to  the  Lawrence  area  on  his  tenth  furlough. 

Horton  failed  to  return  from  furlough,  and  was  declared  escaped  by 
the  Department  of  Correction  on  June  7,  1986.  He  remained  free  until  April 
4,  1987,  when  he  was  arrested  in  Maryland  after  breaking  into  a  home, 
assaulting  a  man,  raping  a  woman,  and  shooting  at  police  officers. 

As  news  of  Horton 's  arrest  and  criminal  behavior  reached 
Massachusetts,  the  people  of  Lawrence  became  outraged  that  he  had  been 
released  on  furlough,  and  that  they  had  not  been  informed  that  he  was  being 
released  to  their  area.  Representative  Larry  F.  Giordano  of  Methuen 
requested  that  the  House  Post  Audit  and  Oversight  Committee  conduct  an 
investigation  into  the  process  by  which  furloughs  are  granted  by  the 
Department  of  Correction  (DOC)  in  general,  and  the  specific  circumstances 
relative  to  the  tenth  furlough  granted  to  William  Horton. 

B.  HISTORICAL  BACKGROUND 

The  Massachusetts  Department  of  Correction's  furlough  program  was 
created  by  Section  18,  of  Chapter  777,  Acts  of  1972,  the  Correctional 
Reform  Act,  which  became  effective  on  October  15,  1972.  This  law  permitted 
the  Commissioner  to  "...  extend  the  limits  of  the  place  of  confinement  of  a 


committed  offender  at  any  state  correctional  facility  by  authorizing  such 
committed  offender  under  prescribed  conditions  to  be  away  from  such  faci- 
lity but  within  the  Commonwealth  for  a  specified  period  of  time..."  1 

DOC  first  implemented  a  furlough  program  on  November  6,  1972. 
Under  M.G.L.A.  Chapter  127,  Section  90A,  all  inmates,  including  those 
serving  sentences  of  first  degree  life,  are  eligible  to  participate  in  the 
furlough  program  for  one  of  six  reasons. 

The  DOC  furlough  program  was  established  to  minimize  the  isolating 
effects  of  institutionalization,  as  well  as  to  assist  an  inmate  in  building 
or  rebuilding  solid  ties  with  the  community  and  his/her  family.  There  are 
three  types  of  furloughs:  (1)  a  furlough  is  an  extension  of  the  place  of 
confinement  for  a  trustworthy  inmate;  (2)  an  emergency  furlough  where  a 
serious  and  personal  situation  exists  which  requires  the  inmate's  immediate 
presence  in  the  community;  (3)  an  emergency  furlough  under  escort  is 
granted  to  an  inmate  who  requires  close  supervision  while  released  in  the 
community. 

In  1973,  an  escape  while  on  furlough  by  an  inmate  serving  a  first 
degree  life  sentence  prompted  the  Legislature  to  request  an  opinion  from 
the  Attorney  General  as  to  the  intent  of  clause  f  of  Chapter  127,  Section 
90A,  which  states  that  an  inmate  may  be  eligible  for  furlough  for  any  other 
reason  consistent  with  the  reintegration  of  a  committed  offender  into  the 
community.   On  June  21,  1973,  in  an  opinion  to  the  Legislature,  the 


1  This  became  Section  90A  of  Chapter  127  of  M.G.L.A. 

2  See  Appendix  A. 


Attorney  General  concluded  that  "...  persons  serving  life  sentences  for 
murder  in  the  first  degree  are  not  eligible  for  furlough  under  clause  f."^ 
The  reason  given  for  this  decision  was  that  first  degree  lifers  are  not 
eligible  for  parole,  thus  they  were  not  intended  to  be  reintegrated. 

The  Attorney  General's  judgment  resulted  in  the  elimination  of 
furloughs  for  first  degree  lifers,  and  brought  about  the  case  of  Arthur 
Devlin,  et  al.  versus  Commissioner  of  Correction,  et  al.  In  this  case,  the 
Supreme  Judicial  Court  found  that  "...  persons  serving  sentences  of  life 
imprisonment  for  first  degree  murder  are  eligible  for  temporary  release 
under  clause  f  of  M.G.L.A. ,  Chapter  127,  Section  90A."4  The  basis  of  this 
decision  dated  December  20,  1973,  was  that  clause  f  contains  no  express 
limitations  as  to  the  committed  offenders  who  may  be  granted  temporary 
release,  and  there  is  no  requirement  in  clause  f  that  reintegration  be 
imminent  or  certain.  Thus,  first  degree  lifers  were  reinstated  into  the 
furlough  program. 

Prior  to  1981,  the  furlough  program  was  extremely  loose  in  both 
determining  who  would  be  granted  a  furlough,  as  well  as  monitoring  the 
movement  of  an  inmate  while  on  furlough.  Inmates  serving  first  degree  life 
sentences  were  being  furloughed  from  maximum  security  facilities  after 
serving  only  five  years  of  their  life  sentence,  and  there  was  very  little 
monitoring  of  an  inmate's  movement  while  he/she  was  on  furlough. 

In  1981,  the  Department  of  Correction  took  the  first  step  in 
tightening  the  program  by  establishing  safeguards  for  first  degree  lifers 
on  furlough. 


3  Devlin,  et  al.  v.  Commissioner  of  Correction,  et  al.,  Mass.,  305  N.E. 
2d  847  (1973). 

4  Ibid,  p. 851. 


These  safeguards  included:  making  the  inmate  remain  with  his/her 
sponsor  at  all  times  while  on  furlough,  instituting  random  phone  checks, 
and  strengthening  the  review  process  by  establishing  a  Central  Office 
Furlough  Board  to  review  all  furlough  applications  for  first  degree  lifers 
prior  to  the  review,  and  sign  off  by  the  Commissioner.  In  addition,  all 
inmates  were  required  to  maintain  positive  evaluations  at  their  respective 
facilities  in  order  to  remain  on  positiive  furlough  status. 

Since  the  William  Horton  escape  and  ensuing  HPAO  investigation,  both 
DOC  and  the  Executive  Office  of  Human  Services  have  further  tightened  the 
furlough  program.  The  first  set  of  revisions  were  announced  by  the 
Secretary  of  Human  Services  on  June  6,  1987.  These  revisions  were  in 
response  to  the  Executive  Office  of  Human  Services  preliminary  report  on 
the  Horton  case.  However,  during  the  Post  Audit  and  Oversight  Bureau's 
investigation  into  the  furlough  program  and  the  Horton  case,  the  Secretary 
of  Human  Services  announced  a  second  set  of  furlough  revisions  further 
tightening  the  program.   This  announcement  was  made  on  August  27,  1987. 

Since  the  inception  of  the  furlough  program  in  1972,  to  March  of 
1987,  DOC  has  granted  a  total  of  117,786  furloughs  to  10,553  inmates. 
During  this  time  period,  426  inmates  have  escaped  while  on  furlough.  DOC 
defines  an  escape  as  being  late  for  return  for  a  period  of  two  hours  or 
more. 

Of  the  117,786  furloughs  granted  since  the  inception  of  the 
program,  5,518  have  been  granted  to  inmates  serving  first  degree  life  sen- 
tences. Eleven  of  these  furloughs  have  resulted  in  escapes.  To  date, 
there  are  still  two  escapees  who  have  not  been  recaptured. 


C.   METHODOLOGY 

This  study  evaluates  the  Department  of  Correction's  (DOC)  Prison 
Furlough  Program  and  the  decision-making  process  used  by  DOC  in  determining 
which  first  degree  lifers  are  suitable  for  furlough,  and  the  specifics  of 
the  William  Horton  case.  The  House  Post  Audit  and  Oversight  Bureau  focused 
on  the  following  questions. 

*  What  is  the  process  by  which  furloughs  are  granted? 

*  What  problems,  if  any,  exist  in  the  furlough  process? 

*  What  are  the  facts  of  the  William  Horton  case,  and  did 
the  Department  of  Correction  follow  the  established 
process  in  granting  William  Horton  his  last  furlough? 

To  answer  these  questions,  and  evaluate  the  prison  furlough 
program,  HPAO  conducted  a  comprehensive  analysis  of  the  program  encom- 
passing the  following  areas: 

*  Statutory  research  and  background. 

*  Interviews  of  DOC  Personnel  and  analysis  of  DOC  reports 
and  records  relative  to  the  furlough  process. 

*  Nationwide  questionnaire. 

*  Interviews  of  DOC  personnel  and  analysis  of  DOC  records 
relative  to  William  Horton. 

*  Public  Hearings. 


1.  Statutory  Research  and  Background 

To  properly  understand  the  basis  of  the  furlough  program,  as  well 
as  the  Department  of  Correction's  responsibilities  in  administering  this 
program,  HPAO  reviewed  M.G.L.A.  Chapter  127,  Section  90A,  which  is  the 
legal  foundation  that  allows  DOC  to  release  certain  inmates  into  society. 
A  review  of  Administrative  Regulation,  103  CMR  463.00,  states  the  purpose 
of  the  furlough  program,  sets  general  and  specific  eligibility  requirements 
for  inmates  participating  in  the  program,  and  lists  the  specific  duties  and 
responsibilities  of  the  Furlough  Coordinator,  Furlough  Committee,  Superin- 
tendent, and  Commissioner  of  Correction. 

Further,  our  research  included  the  review  of  hundreds  of  pages  of 
DOC  reports  and  documents  including,  but  not  limited  to  Devlin,  et  al.  ver- 
sus Commissioner  of  Correction,  et  al.,  Department  of  Correction  Position 
Paper  (1987),  the  Department  of  Correction  Statistical  Reports  (1985  and 
1986),  the  Department  of  Correction  Annual  Reports,  the  Department  of 
Correction  Budget  Request  (1987),  and  the  Executive  Office  of  Human 
Services  "Final  Report  on  the  Investigations  of  the  Furloughs  Granted  to 
William  Horton." 

2.  Interviews  and  Analysis  of  Reports  Relative  to  the  Furlough  Process 

To  review  the  decision-making  process  utilized  by  DOC  in  deter- 
mining which  first  degree  lifers  are  appropriate  for  participation  in  the 
furlough  program,  HPAO  interviewed  twenty  DOC  employees.  Employees  from 
DOC  Central  Office  as  well  as  Northeastern  Corrrectional  Center  were  inter- 
viewed regarding  the  furlough  process,  their  responsibilities  within  the 
process,  and  suggested  improvements  to  the  process. 


3.  Nationwide  Questionnaire 

To   compare   the   Massachusetts   furlough   program  with   similar 
programs  in  other  states,  HPAO  distributed  a  questionnaire  to  all  states.^ 
Twenty  states  responded  by  sending  information  about  their  furlough  system. 
Although  all  twenty  states  responding  have  a  furlough  program,  only  nine 
have  programs  for  first  degree  murderers. 

4.  Interviews  and  Analysis  of  Horton's  Case 

Much  of  the  information  regarding  William  Horton  is  protected  from 
public  inspection  under  the  Criminal  Offender  Record  Information  Law 
(CORI).  It  was  determined  that  the  House  Post  Audit  and  Oversight 
Committee  would  exercise  its  authority  to  subpoena  all  pertinent  infor- 
mation relative  to  William  Horton  under  the  M.G.L.A.  Chapter  3,  Section  63. 

On  June  29,  1987,  a  subpoena  for  all  records  relative  to  the 
furlough  program  was  delivered  to  the  Department  of  Correction's  General 
Counsel."  On  July  2,  1987,  the  House  Post  Audit  and  Oversight  Committee 
was  granted  access  to  these  records. 

After  reviewing  all  of  William  Horton's  records,  HPAO  interviewed 
all  DOC  Central  Office  and  Northeastern  Correctional  Center  employees  that 
were  directly  involved  in  the  release  of  William  Horton  on  furlough. 

5.  Public  Hearings 

To  publicly  air  all  positions  on  the  Furlough  Program  and  to 
explore  all  possible  options  to  this  program,  the  House  Post  Audit  and 
Oversight  Committee  scheduled  a  series  of  public  hearings. 


->  See  Appendix  B. 
°   See  Appendix  C. 


A  total  of  seven  hearings  were  held,  beginning  on  Wednesday, 
October  14,  1987,  and  ending  Thursday,  November  5,  1987.  Twenty-one  indi- 
viduals testified  at  these  hearings,  including  the  Secretary  of  the 
Executive  Office  of  Human  Services,  the  Commissioner  of  Correction,  DOC 
Central  Office  and  Institution  Staff,  inmates  serving  life  sentences  at 
MCI-Norfolk,  family  members  of  victims  of  heinous  crimes,  and  the  couple 
from  Maryland  who  were  terrorized  by  William  Horton. 


7  See  Appendix  D. 
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II.   CORRECTIONAL  SYSTEM 

Before  outlining  the  furlough  process  and  specifics  of  the  William 
Horton  case,  it  is  essential  to  look  at  the  Massachusetts  Correctional 
System  as  a  whole,  specifically,  in  regard  to  reintegration  and  rehabilita- 
tion versus  punishment  and  confinement  of  dangerous  inmates. 

According  to  the  Commissioner  of  the  Department  of  Correction 
(DOC),  the  stated  mission  and  goal  of  DOC  since  1899,  has  been  the  rein- 
tegration of  inmates,  with  the  exception  of  first  degree  lifers.  Since 
1947,  there  has  been  no  death  penalty  administered  in  Massachusetts,  there- 
fore, DOC  has  geared  all  its  programs  and  policies  toward  the  eventual 
reintegration  and  release  of  all  its  inmates. 

HPAO  has  found  that  most  inmates  do  not  spend  life  in  prison,  even 
those  inmates  convicted  of  first  degree  murder.  An  inmate  convicted  of  the 
most  heinous  crime,  and  sentenced  to  spend  life  in  prison  without  parole 
will  actually  spend  an  average  of  only  eighteen  years  in  prison  before 
having  his  or  her  sentence  commuted  by  the  Governor.  Since  1966,  there 
have  been  121  commutations  of  sentences  of  first  degree  lifers,  and  the 
average  time  of  incarceration  for  these  individuals  prior  to  their  com- 
mutation is  eighteen  years.  Individuals  who  have  been  convicted  and  sen- 
tenced for  "lesser  crimes"  such  as  burglary,  assault  and  battery,  etc.,  as 
well  as  second  degree  murder,  have  parole  eligibility  after  serving  only 
two-thirds  of  their  sentence. 

Since  most  inmates  sentenced  in  Massachusetts  will  eventually  be 
released  through  parole,  commutation,  or  expiration  of  sentence,  DOC  has 
adopted  a  policy  which  focuses  on  the  reintegration  and  rehabilitation  of 


inmates.  As  stated  by  the  Commissioner,  Michael  V.  Fair,  "We  have  a  pre- 
sumption in  the  Criminal  Justice  System  that  when  an  individual  is  sen- 
tenced to  life,  it  really  doesn't  mean  life,  and  since  we  ultimately 
believe  that  a  goodly  amount  or  a  goodly  share  of  those  inmates  will  ulti- 
mately be  released,  then  the  philosophy  that  has  evolved  over  the  decades 
is,  if  the  person  is  really  going  to  go  back  to  the  community,  do  we  want 
that  person  to  go  back  as  dangerous  as,  or  more  dangerous  than  when  he  came 
into  the  system  to  begin  their  sentence."" 

To  assist  DOC  in  this  endeavor,  the  Correctional  Reform  Act, 
Chapter  777,  of  the  Acts  of  1972  was  enacted.  This  legislation  authorized 
the  Commissioner  of  Correction  to  establish  programs  that  provide  offenders 
the  opportunity  to  gradually  reintegrate  into  the  community.  The  programs 
that  were  established  included  furlough,  education,  and  work  release. 

Each  of  the  three  programs  used  by  DOC  for  reintegration  purposes 
allow  inmates  back  in  the  community  for  a  certain  amount  of  time.  Because 
of  the  great  risk  to  public  safety  that  is  involved  in  releasing  convicted 
criminals  into  society,  DOC  allows  only  those  inmates  who  have  gone  through 
the  correctional  process  and  reached  minimum  security  to  participate  in 
these  programs.  The  correctional  process  is  illustrated  in  Figure  A,  which 
follows. 


°  Hearings  before  the  House  Post  Audit  and  Oversight  Committee  on 
Prison  Furloughs.   October  21,  1987.  P.  26. 

'  See  Appendix  E. 
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FIGURE    A 
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All  Inmates,  within  six  weeks  of  the  time  they  are  sentenced,  are 
sent  to  MCI-Concord's  Reception  Diagnostic  Center.  At  the  Diagnostic 
Center,  a  classification  board  assesses  programmatic  needs  for  all  inmates 
in  the  system,  and  determines  which  facility  will  best  meet  the  inmate's 
needs  as  well  as  the  public's  need  for  protection.  Depending  on  the  in- 
mate's original  crime  and  program  needs,  he/she  will  then  be  transferred  to 
either  a  maximum,  medium,  minimum,  or  pre-release  facility.  An  inmate 
remains  at  this  facility  until  a  classification  board,  which  meets  with  the 
inmate  every  sixty  to  ninety  days,  recommends  to  the  Commissioner  a 
transfer  to  a  lower  security  facility.  The  Commissioner  is  then  respon- 
sible for  approving  the  transfer.  Only  when  an  inmate  reaches  minimum 
security  may  he  be  eligible  to  participate  in  a  release  program. 

There  are  presently  ten  release  programs  ranging  from  education 
and  work  release  to  furlough.  Since  each  of  these  programs  releases  in- 
mates directly  into  society  with  little  or  no  supervision,  there  is  always 
the  risk  of  escape  and  further  criminal  activity. 

Although  this  report  focuses  on  the  furlough  program  and  the 
actions  of  William  Horton,  it  should  be  noted  that  furloughs  are  only  a 
small  part  of  the  problem.  A  complete  review  of  the  sentencing  structure 
in  Massachsuetts,  as  well  as  the  use  of  commutations  and  other  release 
programs  for  dangerous  criminals  would  have  to  be  undertaken  to  ascertain 
whether  reintegration  is  occurring  at  the  expense  of  public  safety. 
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III.   FURLOUGH  PROCESS 

The  Massachusetts  Department  of  Correction's  Furlough  Program 
grants  furloughs  to  all  inmates,  except  sexual  offenders,  who  meet  certain 
statutory  and  regulatory  criteria.  DOC  is  responsible  for  reviewing  each 
individual  furlough  request  to  insure  that  the  applicant  meets  all  eligibi- 
lity criteria  and  does  not  constitute  a  threat  to  public  safety. 

The  furlough  screening  process  used  by  DOC  consists  of  four  levels 
of  review:  Institution  Furlough  Board;  Superintendent;  DOC  Central  Office 
Furlough  Board;  and  Commissioner.  The  furlough  process  for  first  degree 
lifers  is  further  illustrated  in  FIGURE  B,  followed  by  an  outline  of  all 
eligibility  requirements  for  first  degree  lifers  applying  for  furlough,  an 
analysis  of  each  step  in  the  furlough  screening  process,  as  well  as,  a  list 
of  current  revisions  to  the  furlough  process. 


13 


FIGURE  B 
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A.   ELIGIBILITY 

All  first  degree  lifers  applying  for  furlough  must  meet  the  eligi- 
bility requirements  established  under  M.G.L.A. ,  Chapter  127,  Section  90A, 
as  well  as  DOC  regulation  103  CMR  463.00,  and  the  regulations  of  the  insti- 
tution where  the  inmate  is  incarcerated. 

Under  M.G.L.A.  Chapter  127,  Section  90A,  all  inmates,  including 
those  serving  sentences  of  first  degree  life  may  be  released  into  the  com- 
munity for  one  of  the  following  six  reasons: 

1.  To  attend  the  funeral  of  a  relative. 

2.  To  visit  a  critically  ill  relative. 

3.  To  obtain  medical,  psychiatric,  psychological,  or 
other  social  services  when  adequate  services  are  not 
available  at  the  facility  and  cannot  be  obtained  by 
temporary  placement  in  a  hospital. 

4.  To  contact  prospective  employers. 

5.  To  secure  a  suitable  residence  for  use  upon  release 
on  parole  or  discharge. 

6.  For  any  other  reason  consistent  with  the  rein- 
tegration of  a  committed  offender  into  the  community. 

Under  DOC  regulation  103  CMR  463.00,  an  inmate  is  eligible  for  14 
furlough  days  during  the  course  of  his/her  furlough  year.  A  furlough  year 
begins  from  the  time  an  inmate  receives  final  approval  of  an  initial 
furlough,  and  ends  12  months  later. ^ 

The  DOC  regulation  also  lists  specific  eligibility  requirements  a 
lifer  must  meet  before  he/she  can  be  approved  for  a  furlough.  These 
requirements  are  as  follows: ^ 


10  103  CMR  463.00  (14). 

11  103  CMR  463.07  (1)  (A),  (2)  (B),  (4)  (D),  103  CMR  463.08  (1)  (C). 
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1.  An  inmate  shall  be  authorized  to  receive  a  furlough  for  any  of 
the  six  reasons  specified  by  M.G.L.A.  Chapter  127,  Section  90A 

2.  An  inmate  serving  a  life  sentence  for  murder  in  the  first 
degree  shall  be  required  to  serve  10  years  from  the  effective 
date  of  sentence. 

3.  An  inmate  cannot  receive  a  furlough  if  he  has  been  identified 
by  the  Superintendent  as  a  sexually  dangerous  person. 

4.  A  resident  shall  be  physically  and  mentally  capable  of  suc- 
cessfully completing  a  furlough  without  an  escort. 

A  furlough  applicant  must  also  adhere  to  the  administrative  cri- 
teria established  by  the  specific  institution  in  which  he/she  is 
incarcerated.  In  the  case  of  William  Horton,  he  was  furloughed  from 
Northeastern  Correctional  Center  (NCC).  Guidelines  established  by  NCC  pro- 
vide that  lifers  are  eligible  for  furlough  only  if  they: 12 

1.  Have  served  an  orientation  period  at  the  facility  for  a  period 
longer  then  sixty  days. 

2.  Have  served  ten  years  of  their  sentence. 

3.  Have  not  been  found  guilty  of  a  major  disciplinary  report  for 
a  period  of  thirty  days  from  the  date  of  the  board's  findings. 

To  ensure  that  an  applicant  meets  all  eligibility  requirements, 

the  Department  of  Correction  screens  all  furlough  applications  through  a 

specific  review  process  starting  at  the  institution. 

B.   INSTITUTION  REVIEW 

An  inmate's  furlough  application  is  reviewed  by  the  inmate's  case 
manager  and  the  institution's  furlough  coordinator  for  completeness.  The 
furlough  coordinator  determines  the  inmate's  eligibility  for  furlough,  con- 
firms the  details  of  the  inmate's  itinerary,  and  forwards  the  application 
to  the  furlough  committee. 


12  103  NCC  463.07  (1),  (2),  (3). 
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The  institution  furlough  committee  is  comprised  of  three  members, 
including  the  inmate's  case  manager,  a  correctional  officer,  and  a  correc- 
tional counselor  who  acts  as  chairman. 

The  inmate's  case  manager,  also  a  voting  member  of  the  committee, 
makes  an  oral  presentation  to  the  furlough  committee  summarizing  the  in- 
mate's institutional  history.  At  this  time,  the  committee  chairperson 
completes  a  Key  Issue  Sheet  which  contains  important  facts  taken  from  the 
case  manager's  presentation.^  This  information,  along  with  all  back-up 
documentation,  including  the  official  version  of  the  crime,  classification 
reports,  disciplinary  reports,  work  evaluations,  etc.,  are  reviewed  by  the 
furlough  committee. 

All  inmates  applying  for  an  initial  furlough  must  be  personally 
interviewed  by  the  committee. 

After  all  information  has  been  reviewed,  the  committee  votes  on 
whether  to  approve  or  deny  the  furlough  request.  If  the  request  is 
approved,  the  committee  then  makes  recommendations  about  the  restrictions 
to  be  placed  on  the  inmate  while  on  furlough. 

The  names  of  the  committee  members,  the  committee  vote,  the  basis 

for  the  vote,  and  any  recommended  furlough  restrictions  are  recorded  on 

both  the  Key  Issues  Sheet,  and  the  Furlough  Authorization  Sheet. ^   All  of 

this  information,  plus  all  documentation  reviewed  by  the  committee  is  sent 
to  the  Superintendent's  office  for  his/her  review. 


13  See  Appendix  F. 
1^  See  Appendix  G. 
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C.  SUPERINTENDENT'S  REVIEW 

The  Superintendent  reviews  all  information  as  well  as  the  furlough 
committee's  vote  and  recommendations.  The  Superintendent's  vote  to  approve 
or  deny  a  furlough  request  is  recorded  on  the  Key  Issues  Sheet  and  Furlough 
Authorization  Sheet.  If  the  Superintendent  denies  the  furlough  request, 
the  application  is  discontinued,  and  an  inmate  may  "reapply,  but  not  be 
considered  by  the  furlough  committee  or  institution  classification  commit- 
tee in  less  than  thirty  days  after  such  denial."^  If  the  Superintendent 
approves  the  application,  all  information  and  documentation  is  forwarded  to 
DOC  Central  Office. 

D.  CENTRAL  OFFICE  REVIEW 

The  furlough  application  and  all  information  and  documentation 
forwarded  to  the  Central  Office  is  reviewed  for  completeness  by  the  Central 
Office  Case  Manager,  and  the  Central  Office  Furlough  Coordinator.  The  case 
manager  then  makes  an  oral  presentation  about  the  inmate  to  the  Central 
Office  Furlough  Board. 

The  Central  Office  Furlough  Board  was  administratively  established 
by  the  Commissioner  in  1981,  to  assist  him  in  making  furlough  decisions. 
The  furlough  committee  consists  of  five  senior  staff  members,  with  any 
three  members  serving  at  one  time  on  a  rotating  basis.  Members  of  this 
committee  include  the  Associate  Commissioner  for  Programs  and  Treatment, 
Associate  Commissioner  for  Operations,  Director  of  Programs  and 
Classification,  Deputy  Director  of  Programs  and  Classification,  and  the 
Director  of  Internal  Affairs. 


15  103CMR,  463.07  (2)  (E). 
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After  the  case  manager  has  made  his/her  presentation,  the  Furlough 
Board  reviews  all  information  and  documentation  that  has  been  forwarded  by 
the  institution  to  the  Central  Office,  A  decision  to  approve  or  deny  the 
furlough  request  is  then  recorded  on  the  Key  Issues  Sheet  and  the  Furlough 
Authorization  Sheet. 

The  Key  Issue  Sheet,  Furlough  Authorization  Sheet,  and  all  infor- 
mation and  documentation  relative  to  the  inmate  is  forwarded  to  the 
Commissioner  for  final  consideration. 

E.   COMMISSIONER  OF  CORRECTION 

Final  approval  of  initial  furloughs  for  all  inmates  rests  with  the 
Commissioner  or  his  designee.  However,  initial  and  subsequent  furloughs 
for  first  degree  lifers  have  to  be  approved  by  the  Commissioner. 

The  Commissioner  reviews  all  information  and  documentation,  as 
well  as  the  recommendations  of  the  Institution  Furlough  Committee,  the 
Superintendent,  and  the  Central  Office  Furlough  Board.  The  Commissioner's 
decision  and  signature  is  recorded  on  the  Furlough  Authorization  Sheet,  and 
under  DOC  regulation  103  CMR  463.00,  the  Commissioner  must  notify  in 
writing  the  inmate,  the  furlough  coordinator,  and  the  Superintendent  of  his 
decision,  with  reasons  for  approving,  deferring,  or  denying  a  furlough.  If 
the  request  is  denied,  the  inmate  may  reapply  at  the  institution  level,  but 
cannot  be  considered  by  the  Furlough  Committee  in  less  than  thirty  days 
after  such  denial. 
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F.  FURLOUGH  SPONSOR 

The  Department  of  Correction  requires  that  all  inmates  have  an 
approved  furlough  sponsor  prior  to  being  granted  a  furlough. 

Northeastern  Correctional  Center  regulation  463.19  defines  a  spon- 
sor as  any  person  over  the  age  of  eighteen  (18)  years  who  is  not  presently 
incarcerated  or  on  parole  in  any  state,  or  presently  barred  from  visiting 
any  correctional  facility  in  the  Commonwealth.  These  guidelines  also  allow 
the  institution  the  right  to  refuse  any  potential  sponsor  who  may  be 
irresponsible  or  of  poor  character. 

Individuals  applying  to  be  a  furlough  sponsor  are  required  by  NCC 
to  complete  a  Furlough  Sponsorship  Agreement  and  a  Probation  Background 
Information  Waiver.  This  waiver  authorizes  DOC  to  review  a  potential 
furlough  sponsor's  criminal  history. 

The  responsibilities  of  a  furlough  sponsor  include  knowing  the 
whereabouts  of  the  inmate  at  all  times,  as  well  as  being  able  to  contact 
the  inmate  within  a  reasonable  time.  The  sponsor  is  also  responsible  for 
the  transportation,  housing,  and  care  of  the  inmate  while  on  furlough. 

G.  NOTIFICATION  OF  POLICE 

DOC  administrative  regulations  require  that  the  furlough  coor- 
dinator of  an  institution  notify  the  Chief  of  Police  of  the  community  the 
inmate  designates  as  his/her  destination,  and  the  Department  of  Public 
Safety  at  least  one  week  prior  to  the  furlough.*"  Other  law  enforcement 
agencies  may  also  be  notified  upon  their  request.  There  is  no  verification 
process  in  place  to  ensure  that  police  have  received  notification. 


16  103  CMR  463.11  (3). 
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H.   CURRENT  REVISIONS  TO  THE  FURLOUGH  PROGRAM 

Twice  during  HPAO's  review  of  the  furlough  program,  the  Executive 
Office  of  Human  Services  and  the  Department  of  Correction,  announced  revi- 
sions to  further  tighten  furlough  regulations. 

The  first  set  of  furlough  revisions  came  as  a  result  of  prelimi- 
nary findings  from  the  Executive  Office  of  Human  Services  (EOHS) 
investigation  into  the  William  Horton  case.  The  new  standards  were 
announced  on  June  6,  1987,  by  the  Human  Services  Secretary,  Philip  W. 
Johnston,  and  the  DOC  Commissioner,  Michael  Fair.   The  new  policy  includes: 


1.  Superintendents  of  correctional  institutions  will  per- 
sonally interview  and  assess  each  furlough  candidate 
approved  by  the  institution's  furlough  board. 

2.  Psychiatric  examinations  will  be  required  for  first 
degree  lifers  before  furloughs  are  approved. 

3.  Furlough  sponsors  will  be  investigated  to  make  sure  they 
are  appropriate. 

4.  Each  furlough  sponsor  will  be  interviewed  quarterly,  and 
the  superintendent  will  review  reports  of  those  inter- 
views before  granting  any  further  furloughs. 

5.  Without  exception,  five  days  before  any  furlough,  the 
Department  of  Correction  will  notify  by  mail  both  the 
state  police  and  local  police  where  the  inmate  will  be 
staying. 

6.  Furlough  itineraries  will  be  reviewed,  and  only  activi- 
ties that  help  rehabilitate  the  inmate  will  be  allowed. 

7.  The  number  of  random  phone  checks  made  on  first  degree 
lifers  will  be  increased. 


As  a  result  of  HPAO's  ongoing  investigation  into  the  furlough 

program  and  William  Horton  case,  the  Executive  Office  of  Human  Services 

released  a  second  set  of  furlough  revisions  on  August  27,  1987.  The  new 
furlough  standards  announced  by  Secretary  Johnston  are: 
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1.  A  three  person  advisory  board  appointed  by  the  Chairman 
of  the  Parole  Board  will  advise  the  Commissioner  of 
Correction  about  whether  a  first  degree  lifer  is  suitable 
for  the  furlough  program.  These  opinions  will  be  offered 
on  the  initial  furlough,  and  will  be  reviewed  annually. 

The  DOC  will  give  the  advisory  board  all  pertinent  infor- 
mation about  the  inmate,  including  information  on  the 
original  offense,  criminal  history,  psychiatric  reports, 
program  participation,  work  reports,  and  disciplinary 
history. 

The  advisory  board  will  write  its  recommendations  to  the 
Commissioner,  noting  the  reasons  for  its  recommendations 
and  any  minority  opinions  expressed. 


2.  Before  the  advisory  board  issues  its  opinion,  the  DOC 
will  notify  in  writing  any  immediate  family  members  of 
the  first  degree  lifer's  victim  who  have  obtained  CORI 
clearance,  and  all  other  CORI  petitioners.  These  family 
members  can  testify  before  the  advisory  board  to  suggest 
possible  furlough  restrictions  and  can  make  written 
recommendations.  The  district  attorney  in  the  town  where 
the  crime  was  committed  will  be  notified  by  DOC  and  can 
testify  before  the  advisory  board. 

3.  First  degree  lifers  must  serve  121/2  years  of  their  sen- 
tence, with  one  full  consecutive  year  served  in  minimum 
security  before  they  can  be  considered  for  furlough. 

4.  The  Commissioner  of  Correction  will  approve  all  members 
of  the  Institution  Furlough  Board  that  reviews  initial 
furlough  petitions  .  The  board  will  include  the  Deputy 
Superintendent,  a  Correctional  Counselor,  and  a  Correc- 
tion Officer.  The  Superintendent  will  write  a  report  of 
his  personal  interviews  with  each  furlough  candidate  whom 
the  panel  approves. 

5.  First  degree  lifers  will  be  eligible  for  furlough  only 
after  a  psychiatric  review. 


The  new  furlough  revisions  are  designed  to  insure  greater  accoun- 
tability of  both  the  furloughed  inmate  and  those  in  the  decision-making 
process  who  grant  furloughs.  They  also  reduce  the  number  of  furloughs  that 
would  be  granted,  thus  minimizing  the  chances  that  another  William  Horton 
incident  will  occur.  What  the  new  revisions  cannot  do,  is  guarantee  that 
another  incident  will  not  occur. 
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IV.   WILLIAM  HORTON  CASE 

William  Horton  was  serving  a  first  degree  life  sentence  for  the 
1974  murder  of  a  Lawrence  teenager.  Horton  participated  in  the  DOC 
furlough  program  until  June  7,  1986,  when  he  escaped  while  on  his  tenth 
furlough.  He  remained  free  until  April  4,  1987,  when  he  was  arrested  in 
Maryland  after  breaking  into  a  home,  assaulting  a  man,  raping  a  woman,  and 
shooting  at  police  officers.  On  October  20,  1987,  Horton  was  sentenced  in 
Maryland  to  two  consecutive  life  terms  plus  85  years  for  assaulting  and 
terrorizing  the  Maryland  couple. 

The  following  section  includes  specific  information  about  William 
Horton,  including  a  synopsis  of  the  orginal  crime,  his  criminal  history, 
administrative  and  furlough  chronologies.  This  information  was  originally 
withheld  from  public  inspection  by  DOC,  under  the  Criminal  Offender  Record 
Information  Act  (CORI),  M.G.L.A.  Chapter  6,  Section  167.  However,  on  June 
29,  1987,  the  House  Post  Audit  and  Oversight  Committee  issued  a  subpeona 
for  all  records  in  any  form  in  the  possession  of  the  Department  of 
Correction  which  related  in  whole,  or  in  part, to  the  Furlough  Program.  On 
July  2,  1987,  the  Department  responded  to  the  subpeona  by  granting  the 
House  Post  Audit  Bureau  access  to  all  furlough  records,  including  those 
records  pertaining  to  William  Horton.  The  public  dissemination  of  this 
information  was  recommended  by  the  Security  and  Privacy  Council,  and  later 
authorized  by  the  Criminal  History  Systems  Board. 
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A.  ORIGINAL  CRIME 

On  November  8,  1974,  William  Horton  and  two  other  men  were 
arrested  by  the  Lawrence  Police  Department  and  booked  for  murder,  armed 
robbery,  and  assault  and  battery. 

The  victim  was  a  17  year  old  Lawrence  gas  station  attendant  who 
was  robbed,  stabbed,  then  left  to  die  in  a  trash  barrel.  The  victim  died 
on  October  26,  1974,  of  19  stab  wounds.  The  Medical  Examiner  discovered 
multiple  stab  wounds  to  the  upper  body,  including  three  wounds  to  the  right 
and  left  lung,  one  wound  to  the  jugular  vein,  and  several  wounds  to  the 
spine. 

On  May  22,  1975,  all  three  men  were  tried  and  convicted  in  Essex 
Superior  Courthouse.  Each  man  received  a  first  degree  life  sentence  for 
the  murder  and  twenty  to  forty  year  concurrent  sentences  for  armed  robbery. 
Through  the  course  of  the  trial,  it  was  never  determined  who  did  the  actual 
stabbing. 

B.  CRIMINAL  HISTORY 

William  Horton's  criminal  history  dates  back  to  April  20,  1968, 
when  at  the  age  of  16,  he  was  convicted  of  assault  and  battery  with  intent 
to  kill,  and  carrying  a  concealed  weapon.  He  was  tried  in  Chesterfield 
County,  South  Carolina,  and  sentenced  to  9  years  in  prison.  Of  the  9  years 
in  prison,  he  served  3  years,  and  received  5  years  probation  with  one  year 
reduced  because  of  good  behavior. 

In  1973,  Horton  was  twice  arrested  in  Lawrence,  Massachusetts,  for 
being  drunk  and  disorderly,  once  for  speeding,  and  once  for  assault  and 
battery.  On  both  drunk  charges,  he  was  released;  on  the  speeding  charge, 
he  was  fined  $10;  and  on  the  assault  and  battery  charge,  he  was  fined  $50. 
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In  January  of  1974,  Horton  paid  a  $10  fine  for  failure  to  display 
an  automobile  inspection  sticker.  In  February  of  1974,  he  had  a  distribu- 
tion of  a  controlled  substance  charge  filed. 

On  May  22,  1975,  William  Horton  was  convicted  of  first  degree 
murder,  and  armed  robbery.  He  was  sentenced  to  life  in  prison  for  the 
murder  charge,  with  20  to  40  years  concurrent  for  the  armed  robbery  charge. 
At  this  time,  he  was  committed  to  MCI-Walpole,  a  maximum  security  facility. 

C.   ADMINISTRATIVE  CHRONOLOGY 

William  Horton  was  committed  to  MCI-Walpole  in  May,  1975,  where  he 
remained  for  nineteen  months. 

In  October  of  1975,  while  at  Walpole,  Horton  received  the  first  of 
eleven  disciplinary  reports  (D-reports)  for  refusing  to  work,  and  diso- 
beying an  order.  He  received  five  days  of  room  detention  for  this  D- 
report.  In  July,  August,  and  December  of  1976,  Horton  received  three 
additional  D-reports.  Two  were  for  disobeying  an  officer,  and  the  third 
was  for  fighting  with  another  inmate. 

In  January  of  1977,  Horton  was  transferred  to  the  medium  security 
facility  at  MCI-Norfolk.  During  his  stay  at  Norfolk,  he  was  denied  OUS 
(Outside  Under  Supervision)  status  four  times  between  August  30,  1977,  and 
September  18,  1979.  OUS  is  a  work  status  which  allows  an  inmate  to  work 
outside  the  walled  facility  but  still  remain  under  heavy  supervision. 
Types  of  OUS  jobs  include  prison  farms  and  prison  gift  shops.  Horton  was 
denied  OUS  because  of  the  short  time  served  on  his  sentence,  as  well  as  a 
need  to  improve  his  attitude  and  behavior. 
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Horton  received  five  D-reports  while  at  MCI-Norfolk.  Two  D- 
reports  in  November  1977 ,  and  one  in  May  1979,  were  for  disobeying  orders 
for  which  he  received  two  days  of  isolation,  and  one  weekend  of  extra  work. 
Horton  received  a  D-report  for  possession  of  marijuana  in  July  1979,  for 
which  he  spent  five  days  in  isolation.  In  October  1979,  Horton  received 
two  D-reports.  The  first  was  for  possession  of  associated  paraphernalia  (a 
syringe)  for  which  he  received  a  penalty  of  15  days  in  isolation,  and 
recommended  reclassification.  While  in  isolation,  his  room  was  searched 
and  two  betting  slips  were  found.  For  this,  he  received  another  D-report, 
and  a  penalty  of  another  15  days  in  isolation. 

Horton  was  transferred  back  to  MCI-Walpole  (maximum  security),  on 
November  6,  1979.  At  Walpole,  he  received  one  D-report  for  missing  a  major 
count  in  which  he  received  one  weekend  of  isolation.  On  October  7,  1981, 
he  was  again  transferred  back  to  Norfolk. 

While  at  Norfolk,  Horton  was  denied  OUS  twice  more,  because  of  the 
serious  nature  of  the  D-report  involving  a  syringe.  On  June  22,  1983, 
Horton  was  granted  OUS  status  at  Norfolk. 

Horton  received  one  disciplinary  report  in  March,  1984,  for 
possession  of  marijuana,  for  which  he  spent  five  days  in  isolation.  This 
was  the  last  D-report  recorded  prior  to  his  escape. 

In  September  1984,  William  Horton  was  tranf erred  to  Northeastern 
Correctional  Center  (NCC),  a  minimum  security  facility.  While  at  this 
facility,  Horton  participated  in  a  work  release  program  and  the  furlough 
program. 
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D.   FURLOUGH  CHRONOLOGY 

William  Horton  first  applied  for  furlough  on  October  25,  1984. 
This  request,  although  approved  by  the  Institution  Furlough  Committee,  was 
denied  by  the  Commissioner.  The  furlough  was  denied  because  under  NCC 
regulation  463.07,  an  inmate  serving  life  in  prison  must  serve  ten  years  of 
his/her  sentence  to  be  eligible  for  furlough.  Horton  had  only  served  nine 
years  and  five  months  of  his  sentence  at  this  time. 

Horton  began  furloughs  from  NCC  on  August  4,  1985,  and  had 
completed  nine  furloughs  prior  to  his  escape.17  Proper  furlough  applica- 
tions for  all  furloughs  were  submitted  in  each  case.  Horton  received  3-0 
votes  to  approve  all  ten  furloughs  by  the  Institution  Furlough  Committee  at 
NCC.  The  Central  Office  Furlough  Board  also  voted  3-0  to  approve  all  the 
furloughs  with  the  exception  of  the  first  furlough.  The  vote  on  this  occa- 
sion was  2-1  to  approve.  Because  the  Central  Office  Furlough  Board  is  not 
required  to  keep  records  of  its  meetings,  there  is  no  documentation  iden- 
tifying Board  members  and  their  reasons  for  voting  for  or  against  a 
furlough. 

During  Horton' s  furlough  history,  he  used  two  sponsors.  Under  the 
first  sponsor,  Horton  completed  seven  successful  furloughs  from  August  4, 
1985,  through  February  16,  1986.  On  March  29,  1986,  he  changed  sponsors  so 
he  would  be  able  to  see  his  daughter  while  on  furlough.  Under  the  second 
sponsor,  Horton  had  two  successful  furloughs,  until  June  7,  1986,  when  he 
escaped  while  on  furlough. 


17  See  Appendix  H. 
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E.   ESCAPE 

William  Horton  was  granted  his  tenth  furlough,  scheduled  to  be  48 
hours,  beginning  at  6:00  p.m.  on  June  6,  1986.  He  was  to  follow  his 
approved  itinerary  which  included  a  shopping  trip  in  Methuen,  a  movie  in 
Woburn,  and  then  church  in  Lawrence.  He  was  also  to  remain  with  his  spon- 
sor at  all  times,  make  four  scheduled  telephone  calls  to  NCC,  and  be 
available  for  four  spot  check  telephone  calls. 

One  June  7,  1986,  Horton  did  not  make  his  scheduled  spot  checks  at 
either  10:00  a.m.,  or  12:00  noon.  The  correction's  officer  on  duty  at  NCC 
telephoned  the  Deputy  Superintendent  of  NCC  who  then  ordered  the  officer  to 
declare  William  Horton  escaped.  Horton  was  not  declared  escaped  until  3:00 
p.m.  of  the  same  day.  It  is  unclear  as  to  why  there  was  a  delay  in 
declaring  Horton  escaped.  It  should  be  noted  that  the  officer  on  duty  at 
this  time  was  reprimanded  by  the  Superintendent  of  NCC  for  not  following 
instructions. 

William  Horton  was  not  apprehended  until  April  4,  1987,  when  he 
was  arrested  by  police  in  Maryland  for  robbery,  assault,  rape,  and  shooting 
at  police  officers. 
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V.   OTHER  INVESTIGATIONS 

William  Horton's  criminal  behavior  while  escaped  from  furlough  has 
led  to  much  public  outcry  and  debate,  as  to  whether  the  Department  of 
Correction  followed  all  existing  laws  and  administrative  regulations  in 
granting  Horton  a  furlough.  In  response  to  this  outcry,  both  the 
Department  of  Correction,  and  the  Executive  Office  of  Human  Services  con- 
ducted investigations  into  the  release  of  Horton.  Copies  of  both  final 
reports  were  made  available  to  the  House  Post  Audit  and  Oversight  Bureau 
during  the  course  of  our  review. 

The  scope,  findings,  and  recommendations  of  both  reports  are 
outlined  below. 

A.   EXECUTIVE  OFFICE  OF  HUMAN  SERVICES 

The  Secretary  of  Human  Services,  Philip  W.  Johnston,  requested 
that  the  Office  of  General  Counsel  and  Investigations  (EOHS)  conduct  an 
investigation  into  the  furloughs  granted  by  DOC  to  William  Horton  while  he 
was  incarcerated  at  NCC.  The  scope  of  this  investigation  was  to  determine 
if  DOC  regulations  and  NCC  guidelines  were  followed  in  granting  such 
furloughs  to  Horton.  The  investigation  also  included  a  review  of  the  poli- 
cies and  practices  of  DOC  and  NCC  regarding  furloughs  for  all  inmates 
serving  first  degree  life  sentences. 

The  investigation  was  conducted  by  the  EOHS  Chief  Investigator. 
The  final  report  was  completed  on  August  26,  1987.1° 


1°  Executive  Office  of  Human  Services,  "Final  Report  on  the  Investiga- 
tions of  the  Furlough  Granted  to  William  Horton."  Boston,  1987. 
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The  EOHS  investigators  found  that  William  Horton  was  eligible  for 
furlough  under  existing  DOC  and  NCC  regulations  and  that  the  formal  review 
process  at  both  the  institution  and  central  office  was  followed  for  all  of 
Horton' s  furlough  requests.  However,  the  report  points  out  several  problem 
areas  in  regard  to  documentation  of  the  review  process  and  monitoring  of 
the  inmate.  *■* 


1.  The  Summary/Key  Issues  Sheet  left  to  the  discretion  of 
Horton' s  caseworker  which  factors  to  cite  as  significant 
issues.  Such  discretion  places  a  heavy  burden  on  the 
caseworker,  and  may  in  some  cases,  result  in  the  omission 
of  pertinent  information  about  the  inmate. 

2.  At  NCC,  while  the  caseworker  made  an  oral  presentation 
about  the  inmate  to  the  other  members  of  the  furlough 
panel,  there  were  no  minutes  or  records  of  the  panel's 
discussion  reflecting  the  basis  of  the  panel's  vote  and 
recommended  restrictions  ... 

3.  At  DOC  central  office,  there  was  no  documentation 
reflecting  the  central  office  caseworker's  assessment  of 
Horton' s  application  and  no  minutes  or  records  reflecting 
the  basis  of  the  furlough  panel's  vote  and  recommended 
restrictions. 

4.  At  DOC  central  office,  the  identity  of  the  panel  members 
was  not  recorded. 

5.  The  absence  of  both  a  sponsor  orientation  program,  and 
periodic  interviews  of  sponsors,  limited  NCC's  ability  to 
evaluate  Horton' s  progress  while  on  furlough. 

6.  The  NCC  system  for  the  monitoring  of  Horton  through 
telephone  calls  and  random  telephone  spot  checks  properly 
detected  that  he  had  escaped  on  his  tenth  furlough. 
However,  those  safeguards  alone  were  insufficient  to 
detect  that  Horton  did  not  follow  his  approved  itinerary 
or  remain  with  his  sponsor  at  all  times. 


19  Ibid,  pp.  27  and  28. 
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The  EOHS  report  then  lists  five  recommendations  to  the  Department 
of  Correction  which  would  help  correct  these  problem  areas: 


1.  DOC  should  consider  implementing  an  orientation  program 
for  individuals  who  apply  to  be  furlough  sponsors.  A 
written  list  of  the  sponsors  responsibilities  should  be 
prepared  by  DOC. 

2.  The  institution  from  which  an  inmate  receives  furloughs 
should  consider  periodic  interviews  of  furlough  sponsors 
to  determine  both  the  progress  of  the  inmate's 
"reintegration"  and  the  continued  appropriateness  of  the 
sponsorship  arrangement.  Also,  exit  interviews  of  spon- 
sors should  be  conducted  in  the  event  of  a  sponsor 
change. 

3.  Since  Horton's  escape,  DOC  has  improved  the  Summary/Key 
Issues  Sheet.  It  will  continue  to  assess  additional  ways 
to  make  these  sheets  and  other  furlough  package  documents 
more  informative  and  inclusive. 

4.  DOC  should  consider  improvements  in  recordkeeping  to 
ensure  that  furlough  board  meetings  including  the  iden- 
tity of  board  members  and  the  basis  of  their  recommen- 
dations are  well  documented. 

5.  DOC  should  consider  additional  ways  to  monitor  the  inmate 
on  furlough,  including  increasing  the  number  of  random 
telephone  checks. 


Most  of  these  recommendations  have  since  been  addressed  by  the 
Executive  Office  of  Human  Services,  and  the  Department  of  Correction.  The 
Executive  Office  of  Human  Services  announced  new  furlough  policies, 
(Section  II  Furlough  Revisions)  in  late  August  1987,  and  the  Department  of 
Correction  has  developed  a  new  sponsorship  package  which  will  make  the 
sponsor  more  aware  of  his/her  responsibilities,  give  DOC  more  information 
about  the  sponsor,  and  make  the  sponsor  more  responsible  for  the  actions  of 
the  inmate. ^0 


20  See  Appendix  I, 
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B.   DEPARTMENT  OF  CORRECTION 

The  Department  of  Correction's  Apprehension  and  Investigations 
Unit  is  responsible  for  conducting  all  investigations  into  escapes  from  DOC 
programs  and  facilities.  In  the  case  of  William  Horton,  a  complete 
investigation  into  the  granting  of  the  June  6,  1986,  furlough  was  conducted 
and  a  final  report  was  completed  on  May  1,  1987. 

The  scope  of  the  investigation  was  to  determine  if  "(1)  the 
furlough  was  granted  in  compliance  with  M.G.L.A.  Chapter  127,  Section  90A, 
which  governs  the  temporary  release  of  inmates;  (2)  the  furlough  was 
granted  in  compliance  with  103  CMR  463.00  which  governs  the  DOC  furlough 
program;  (3)  the  furlough  was  granted  in  compliance  with  103  N.C.C.  463, 
which  is  the  institution  policy  governing  furloughs  from  the  Northeast 
Correctional  Center. "21  The  investigation  was  limited  to  a  review  of  the 
Horton  furlough,  and  not  the  overall  furlough  program. 

After  reviewing  the  Horton  case  for  legal  and  administrative 
compliance,  DOC's  report  concluded  that  William  Horton' s  furlough  of  June 
6,  1986  was  granted  in  compliance  with  M.G.L.A.  Chapter  127,  Section  90A, 
administrative  regulation  103  CMR  463.00,  and  103  N.C.C.  463.00. 

There  were  no  recommendations  with  this  report. 


p.  1 


21 

Department  of  Correction,  "Escape  of  William  Horton."  Boston,  1987. 
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VI.   PUBLIC  HEARING 

After  the  initial  investigation  into  the  William  Horton  case  and 
the  decision-making  process  used  by  DOC  in  granting  furloughs  to  first 
degree  lifers,  the  House  Post  Audit  and  Oversight  Committee  voted  to  hold  a 
series  of  public  hearings  to  publicly  air  all  positions  on  the  program,  and 
to  explore  all  possible  options  to  the  furlough  program.  Seven  hearings 
were  held  beginning  on  Wednesday,  October  14,  and  ending  on  Thursday, 
November  5,  1987.  Twenty-one  individuals  testified  before  the  Committee 
including  the  Secretary  of  the  Executive  Office  of  Human  Services,  the 
Commissioner  of  Correction,  inmates  serving  life  sentences  at  MCI-Norfolk, 
family  members  of  murder  victims,  and  the  couple  from  Maryland  who  were 
assaulted  and  terrorized  by  William  Horton. 

A.   AGENCY  HEADS 

The  Secretary  of  Human  Services  and  the  Commissioner  of  Correction 
both  gave  strong  testimony  in  favor  of  the  Furlough  Program.  "Both 
Governor  Dukakis  and  I  and  Commissioner  Fair  support  our  State's  Furlough 
Program.  It  is  an  important  program  for  both  the  reintegration  of  inmates, 
and  as  a  correctional  management  device,"  stated  the  Secretary  of  Human 
Services,  Philip  W.  Johnston. 22  jje  also  stressed  that  the  program  has  been 
a  success ,  and  is  an  important  gauge  used  by  the  Governor  in  deciding  the 
appropriateness  of  an  inmate  for  commutation.  "The  Governor  feels  that  the 
only  way  he  can  make  a  decision  as  to  whether  or  not  a  sentence  should  be 

commuted  is  if  the  person  has  some  kind  of  track  record  that  he  can  look 

„23 
too." 


22  Hearings  before  the  House  Post  Audit  and  Oversight  Committee  on 
Prison  Furloughs.   October  14,  1987.  P.  5. 

23  Ibid,  p.  13. 
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Secretary  Johnston  further  stated  that  the  new  furlough  revisions 
that  have  been  implemented  by  DOC  will  reduce  the  number  of  inmates  being 
furloughed,  restrict  the  movement  of  inmates  on  furlough,  increase  the 
accountability  of  sponsors,  and  increase  the  monitoring  of  inmates  on 
furlough.  However,  upon  further  questioning  by  Committee  members,  the 
Secretary  did  say  that  even  with  the  new  furlough  revisions,  there  is  no 
guarantee  that  another  William  Horton  case  would  not  occur.  He  also 
admitted  to  having  mixed  feelings  about  letting  first  degree  lifers  out  on 
furlough.  "I  have  mixed  feelings  about  furloughs  for  first  degree  lifers 
on  a  personal  level,  as  I  suppose  everybody  does.  These  are  normally 
people  who  are,  who  have  committed  very  serious,  arguably  the  most  serious 
and  violent  offenses  that  one  can  imagine,  and  so  my  bias,  were  I  to  be  the 
person  to  make  the  decision  regarding  approving  a  furlough  for  a  person  who 
had  been  convicted  of  first  degree  murder,  would  be  that  I  would  be 
inclined  just  on  the  face  of  it,  to  deny  it."2** 

The  Commissioner  of  Correction  was  questioned  for  more  than  three 
hours  by  Committee  members.  The  Commissioner  pledged  his  full  support  of 
the  furlough  program  stating  that  it  is  a  necessary  program  to  assist  in 
the  reintegration  of  inmates  back  into  society.  The  Commissioner  stated 
that  the  furlough  program  has  a  success  rate  of  99.5%.  However,  he  could 
not  guarantee  Committee  members  that  another  William  Horton  case  would  not 
occur.  He  stated  that,  "I  don't  know  that  it  would  be  improved  in  any  way, 
shape  or  form,  where  I  could  honestly  look  you  in  the  eye,  and  say  that  if 
we  did  these  twelve  improvements,  there  could  never  be  another  William 
Horton  case  again.  "2-> 


24  Ibid,  p.  11. 

2->  Hearing  before  the  House  Post  Audit  and  Oversight  Committee  on 
Prison  Furloughs,  October  21,  1987.  P.  50. 
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B.  INMATES 

Four  inmates  serving  first  degree  life  sentences  also  testified  in 
favor  of  the  program.  Two  of  the  inmates  have  been  receiving  furloughs, 
and  use  the  program  as  a  means  of  maintaining  family  ties.  The  other  two 
inmates  are  the  co-chairmen  of  the  Lifers  Group,  Inc.,  which  is  a  non- 
profit, tax-exempt  organization  of  men  serving  life  sentences  at 
MCI-Norfolk.  Since  they  are  incarcerated  at  MCI-Norfolk,  a  medium  security 
institution,  they  are  not  presently  eligible  to  participate  in  the  furlough 
program.  All  four  inmates  stressed  the  need  to  be  able  to  maintain  family 
ties  outside  the  facility.  The  furlough  program  gives  lifers  some  hope 
that  someday  they  will  be  released  back  into  society.  "Take  away  an  inma- 
te's hope,  and  he  has  nothing,"  stated  one  inmate.  Without  any  hope  of 
ever  being  released  back  into  society,  inmates  serving  life  sentences  would 
have  nothing  to  lose  in  committing  other  crimes  behind  the  walls.  It 
should  be  noted  that  each  inmate  felt  that  while  all  first  degree  lifers  do 
not  deserve  furloughs,  all  should  be  given  the  opportunity  to  prove  them- 
selves worthy. 

C.  FAMILY  MEMBERS  OF  VICTIMS 

To  fully  explore  the  furlough  issue,  the  Committee  received  testi- 
mony from  four  family  members  of  victims  of  heinous  crimes,  including  the 
sister  of  the  teenager  who  was  murdered  by  Horton,  and  the  couple  from 
Maryland  who  was  terrorized  by  Horton  while  he  was  escaped  on  furlough. 
Each  individual  expressed  outrage  that  an  inmate  who  had  been  convicted  and 
sentenced  to  life  in  prison  could  eventually  be  released  through  the 
furlough  program.  The  widow  of  a  police  officer  who  was  shot  five  times  in 
the  head,  stated  that  her  husband's  murderer  had  been  released  on  33 
furloughs.  During  her  testimony,  she  indicated,  "Isn't  he  lucky  he  can  go 
on  with  his  life?   How  fortunate  for  him,  and  we  are  not  allowed  too.   I 
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have  to  live  with  it  every  day  of  ray  life  to  the  day  I  die.  I  wish  I  could 
have  a  furlough  ...  one  weekend  ...  one  hour. "2" 

The  couple  from  Maryland  who  was  terrorized  by  William  Horton 
pleaded  with  Committee  members  to  end  the  furlough  program  before  more 
innocent  people  get  hurt.  They  stated  that  as  long  as  Massachusetts  con- 
tinues to  use  a  furlough  program,  people  throughout  the  country  are  not 
safe.  "If  he  hadn't  been  released  from  prison,  this  never  would  have  hap- 
pened to  us,"  they  said. 

During  the  course  of  the  HPAO  Bureau's  review,  several  ancillary 
issues  arose,  such  as  William  Horton' s  participation  in  the  CARVE  Program 
(Concord  Achievement  Rehabilitation  Volunteer  Experience),  and  the  protec- 
tion of  DOC  records  under  the  CORI  Law  (Criminal  Offender  Record 
Information).  To  publicly  address  these  issues,  the  HPAO  Committee  invited 
the  Assistant  Commissioner  of  Mental  Health,  and  the  Deputy  Superintendent 
of  the  Mass.  Mental  Health  Center  to  testify  in  regards  to  the  CARVE 
Program,  as  well  as  the  Secretary  of  Public  Safety  and  several  members  of 
the  Criminal  History  Systems  Board  to  testify  regarding  the  CORI  law. 

D.   CARVE 

Through  the  course  of  our  investigation  into  the  William  Horton 
case,  the  HPAO  Bureau  found  that  Horton  was  being  released  daily  through 
the  CARVE  Program,  one  of  several  release  programs  within  the  correctional 
system.   The  CARVE  Program  is  a  work  release  program  from  Northeastern 


2"  Hearing  before  the  House  Post  Audit  and  Oversight  Committee  on 
Prison  Furloughs,  October  22,  1987.  P.  156. 
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Correctional  Facility  in  which  inmates,  including  lifers,  are  transported 
to  Mass.  Mental  Health  Center  where  they  are  employed  as  mental  health 
assistants,  EEG/EKG  lab  assistants,  oral  hygiene  assistants,  and  janitors. 
The  CARVE  program  is  designed  to  provide  minimum  security  inmates  with  a 
unique  work  experience  which  will  afford  the  opportunity  for  vocational 
training  and  public  restitution. 

The  Assistant  Commissioner  of  Mental  Health  gave  strong  testimony 
before  the  Committee  on  behalf  of  the  CARVE  Program.  He  stated  that,  "The 
Carve  volunteers  help  improve  the  quality  of  care  that  a  patient  receives 
through  their  one  on  one  involvement  with  the  patients."  He  then  went  on 
to  say,  "Although  we  have  had  several  instances  of  problems,  they  were  far 
outweighed  by  the  long  and  overall  solid  performance  of  the  program  in 
contributing  to  the  care  of  our  patients. "*•' 

Like  the  furlough  program,  the  CARVE  program  operates  on  an  honor 
system.  Convicted  criminals,  including  first  degree  murderers,  are  re- 
leased into  a  mental  health  facility  with  little  supervision  and  are 
expected  to  act  as  professionals.  Inmates  are  in  direct  contact  with 
patients  and  medication  on  a  regular  basis.  The  CARVE  volunteers  are  also 
allowed  to  walk  to  a  park  across  the  street  from  the  facility  during  their 
breaks  with  no  supervision.  Although  the  Deputy  Superintendent  of  Mass. 
Mental  Health  did  testify  that  he  could  not  remember  any  incidents  of  in- 
mates attacking  patients,  he  did  not  rule  out  the  possibility  of  an  inmate 
being  involved  in  a  drug  deal  while  at  the  park.   "There  is  nothing 


2'  Hearing  before  the  House  Post  Audit  and  Oversight  Committee  on 
Prison  Furloughs,  October  28,  1987.  P.  112. 
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stopping  an  inmate  or  any  of  our  staff  from  being  involved  in  a  drug 
deal. "28  Even  though  inmates  are  strip  searched  and  occasionally  given  a 
urine  test  upon  returning  to  the  correctional  facility,  there  are  no  real 
precautions  against  an  inmate  purchasing  and  taking  drugs  while  at  the 
Mental  Health  Facility. 

William  Horton,  who  had  a  long  history  of  drug  abuse,  had  par- 
ticipated in  the  CARVE  Program  from  August  1985,  to  June  of  1986.  Horton 
received  all  positive  work  evaluations  from  the  CARVE  Program. ^9  However, 
he  remained  a  risk  not  only  to  the  patients  with  whom  he  worked,  but  to  the 
public  at  large.  The  Department  of  Mental  Health's  position  of  improved 
quality  of  care  is  not  valid  when  weighed  against  the  risk  of  placing 
patients  in  direct  contact  with  convicted  murderers. 
E.   CORI 

Another  issue  that  arose  during  our  investigation  was  the  protec- 
tion of  an  inmate's  rights  under  CORI,  versus  the  public's  right  to  know. 
CORI  was  legislatively  established  by  M.G.L.A. ,  Chapter  6,  Section  167. 30 
Under  this  law,  all  information  regarding  an  inmate's  criminal,  program, 
and  institutional  activity  is  protected  from  public  dissemination. 

During  the  investigation  into  the  William  Horton  case,  this 
Committee  and  the  Committee  on  Human  Services  and  Elderly  Affairs  were  ori- 
ginally denied  access  to  Horton' s  files.  Both  the  Department  of  Correction 
and  the  Executive  Office  of  Human  Services  stated  that  this  information  was 
protected  from  inspection  by  the  CORI  law.   This  prompted  the  HPAO 


28  Ibid,  p.  63. 
2-^  See  Appendix  J. 
30  See  Appendix  K. 
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Committee  on  June  27,  1987,  to  subpoena  DOC  for  all  records  relative  to  the 
Horton  case  and  furlough  program.  Eventually,  on  July  23,  1987,  the 
Criminal  History  Systems  Board,  which  under  M.G.L.A.  Chapter  6,  Section 
168,  is  authorized  to  determine  who  may  receive  CORI  information, 
authorized  public  dissemination  of  the  Horton  files. 

The  Criminal  History  Systems  Board,  with  the  recommendations  of 
the  Security  and  Privacy  Council,  is  responsible  for  determining  who  is 
eligible  to  review  CORI  protected  information.  A  member  of  the  Board 
testified  that  most  of  the  requests  for  information  come  from  agencies  who 
are  hiring  individuals  to  work  in  a  sensitive  area.  "We  do  approximately 
fifteen  hundred  employment  record  checks  per  week,  mostly  for  government 
related  functions.  That  would  be  school  teachers,  MBTA  drivers,  bus  dri- 
vers, as  well  as  positions  within  the  Office  for  Children."-^ 

Although  CORI  information  is  available  to  the  public,  in  some 
cases,  the  burden  is  on  the  individual  to  prove  his/her  need  for  the  infor- 
mation. In  the  William  Horton  case,  the  victim's  family  members  were  never 
notified  of  Horton' s  furlough  to  the  Lawrence  area.  In  order  for  them  to 
have  been  notified,  they  would  have  had  to  apply  for  CORI  clearance,  and 
then  specifically  request  to  be  notified  by  the  Criminal  History  Systems 
Board. 

The  Secretary  of  Public  Safety  testified  that  some  changes  in  CORI 
are  necessary,  "what  we  are  proposing  is  if  a  persons  does  get  a  furlough, 
and  he  violates  any  provision  of  that,  then  his  record  should  be  opened  for 


31  Hearing  before  the  House  Post  Audit  and  Oversight  Committee  on 
Prison  Furloughs,  October  29,  1987.   Pp.  16  and  17. 
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an  inquiring  press  person  or  anybody  else  who  is  interested  in  the 
matter. "32  He  also  stated,  "...  for  repeat  offenders,  more  of  this  infor- 
mation should  be  available  to  the  public,  and  his  right  to  privacy  should 
diminish  as  the  number  of  offenses  accumulate."33 

To  properly  examine  CORI  and  the  delicate  balance  of  inmates' 
rights  versus  the  public's  right  to  know,  the  Governor  has  called  for  a 
working  group  composed  of  judges,  police,  correction  people,  press,  and 
legislators  to  review  the  CORI  statute  as  well  as  the  CORI  system.  The 
group  will  make  recommendations  to  the  Governor  and  the  Governor's 
Anti-Crime  Council  as  to  what  changes  should  be  made. 


32  Ibid,  p.  3. 

33  Ibid,  p.  4. 
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A.      M.G.L.A.    CHAPTER  127,    SECTION  90A 
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127:90.                             OFFICERS.  ETC.  OF  PENAL  INSTITUTIONS.                   [Chap.  127.] 

for  said  purposes  shall  appear  as  a  separate  item  in  the  reports  of  said  8 

department  or  officers.  9 

127:90 A.    Temporary  Release  of  Inmates;  Purposes  of  Release. 

Section  90A.    The  commissioner  may  extend  the  limits  of  the  place  1 

of  confinement  of  a  committed  offender  at  any  state  correctional  facility  2 

by  authorizing  such  committed  offender  under  prescribed  conditions  to  3 

be  away  from  such  correctional  facility  but  within  the  commonwealth  4 

for  a  specified  period  of  time,  not  to  exceed  fourteen  days  during  any  5 

twelve  month  period  nor  more  than  seven  days  at  any  one  time;  provided  6 

that  no  committed  offender  who  is  serving  a  life  sentence  or  a  sentence  7 

in  a  state  correctional  facility  for  violation  of  section  13,  13B,  14,  15,  8 

15A,  15B,  16,  17,  18,  18A,  19,  20,  21,  22,  22A,  23,  24,  24B,  25,  or  26  of  9 

chapter  265,  or  section  17,  34, 35,  or  35A,  of  Chapter  272,  or  for  an  attempt  10 

to  commit  any  crime  referred  to  in  said  sections  shall  be  eligible  for  11 

temporary  release  under  the  provisions  of  this  section  except  on  the  rec-  12 

ommendation  of  the  superintendent  on  behalf  of  a  particular  committed  13 

offender  and  upon  the  approval  of  the  commissioner.  The  administrator  14 

of  a  county  correctional  facility  may  grant  like  authorization  to  a  com-  15 

mitted  offender  in  such  facility.  Such  authorization  may  be  granted  for  16 

any  of  the  following  purposes:  (a)  to  attend  the  funeral  of  a  relative;  17 

(b)  to  visit  a  critically  ill  relative;  (c)  to  obtain  medical,  psychiatric,  psy-  18 

etiological  or  other  social  services  when  adequate  services  are  not  availa-  19 

ble  at  the  facility  and  cannot  be  obtained  by  temporary  placement  in  20 

a  hospital  under  sections  one  hundred  and  seventeen,  one  hundred  and  21 

seventeen  A,  and  one  hundred  and  eighteen;  (d)  to  contact  prospective  22 

employers;  (e)  to  secure  a  suitable  residence  for  use  upon  release  on  23 

parole  or  discharge;  (f)  for  any  other  reason  consistent  with  the  reinte-  24 

gration  of  a  committed  offender  into  the  community.  For  the  purposes  25 

of  this  section  the  word  "relative"  shall  mean  the  committed  offender's  26 

father,  mother,  child,  brother,  sister,  husband  or  wife  and,  if  his  grand-  27 

parent,  uncle,  aunt  or  foster  parent  acted  as  his  parent  in  rearing  such  28 

committed  offender,  it  shall  also  mean  such  grandparent,  uncle,  aunt  or  29 

foster  parent  30 

A  person  away  from  a  correctional  facility  pursuant  to  this  section  31 

may  be  accompanied  by  an  employee  of  the  department,  in  the  discretion  32 

of  the  commissioner,  or  an  officer  of  a  county  correctional  facility,  in  33 

the  discretion  of  the  administrator.  34 

Any  expenses  incurred  under  the  provisions  of  this  section  may  be  paid  35 

by  the  correctional  facility  in  which  the  committed  offender  is  committed.  36 

A  committed  offender  shall,  during  his  absence  from  a  correctional  facil-  37 

ity  under  this  section,  be  considered  as  in  the  custody  of  the  correctional  38 

facility  and  the  time  of  such  absence  shall  be  considered  as  part  of  the  39 

term  of  sentence.  40 

127:91.    Repealed,  1955,  770,  Sec.  122. 
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1.   Are  furloughs  allowed  within  your  system? 
Yes. 


2.   What  eligibility  criteria  is  utilized  for  furloughs? 

An  inmate  may  not  be  granted  a  furlough  if:  (a)  The  inmate  is  identified 
with  large  scale  organized  criminal  activity;  (b)  The  inmate  has  serious 
emotional  or  personality  problems;  (c)  The  inmate  has  a  pending  felony 
detainer;  or  (d)  The  inmate  poses  a  clear  and  present  danger  to  the 
community. 


3.   What  is  the  typical  duration  of  a  furlough? 

A  typical  duration  for  a  furlough  is  3-24  hours  up  to  72  hours. 


4.   What  problems  has  the  department  or  individual  institutions  encountered 
in  regard  to  furloughs? 
There  have  been  no  serious  problems  in  regard  to  furloughs. 


5.   Who  determines  if  a  furlough  request  is  to  be  granted? 

The  Warden,  Superintendent,  and  the  Chief  of  Community  Operations  make 
the  decision  regarding  furloughs. 


6.  Is  there  a  furlough  board  or  committee  which  reviews  each  request? 
No,  but  the  above  mentioned  all  review  information  and  grant  furloughs 

7.  If  answer  to  question  6  was  yes,  please  specify: 
a.   How  many  members  are  on  the  board/committee? 


b.  Who  makes  up  the  board/committee?   (ie.  prison  officials,  psychiatrists, 
social  worker,  etc.) 
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c.   How  long  does  a  single  board /commit tee  remain  intact? 


d.   What  kind  of  information  does  a  board/committee  review?   (ie.  psychiatric 
evaluations,  prison  records,  etc.) 
Extensive  background  information  and  inmate  analysis  is  reviewed. 


8.   Has  any  evaluative  study  been  done  on  the  furlough  system? 

There  has  not  been  any  formal  study  done  on  the  furlough  system. 
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COMMONWEALTH  OF  MASSACHUSETTS 


House  of  Representatives 
Committee  on  Post  Audit  and  Oversight 
of  the  General  Court 


Subp_oena 


To: 


Mr.  Michael  V.  Fair,  Commissioner 
Department  of  Correction 
Saltonstall  Building 
Boston,  MA   02202 


Pursuant  to  lawful  authority  based  upon  M.G.L.  Chapter 
3,  section  63,  the  House  Post  Audit  and  Oversight  Committee 
HEREBY  COMMANDS  YOU  to  provide  access  to  this  Committee  of  all 
records  in  any  form  in  the  possession  of  the  Department  which 
relate  in  whole  or  in  part  to  the  Furlough  Program,  so  called, 
as  conducted  by  the  Department  in  accordance  with  Section  90A  of 
Chapter  127  of  the  General  Laws  of  the  Commonwealth. 

The  providing  of  such  access  shall  be  stated  in  writing 
and  delivered  by  you  or  your  designee  to  this  Committee  on 
Monday,  July  6,  1987  in  Room  49,  State  House,  Boston,  MA. 

Hereof  fail  not,  as  you  will  answer  your  default  under 
the  pains  and  penalties  in  such  cases  made  and  provided. 


To 


David  Malloy,  Senior  Researcher 
House  Post  Audit  and  Oversight  Bureau 
Room  49,  State  House 
Boston,  MA   02133 


to  serve  and  return. 


Given  under  my  hand,  by  order  of  the  House 
Post  Audit  and  Oversight  Committee  this 
29th  day  of  June  in  the  year  of  our  Lord 
One  Thousand  Nine  Hundred  and  Eighty-Seven 


Robert  A 
Chai  rman 


Ceraso  1  i 
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HOUSE  POST  AUDIT  AND  OVERSIGHT  COMMITTEE 


PUBLIC  HEARING  -  PRISON  FURLOUGH  PROGRAM 


October  14,  1987 


Philip  W.  Johnston,  Secretary  -  Executive  Office  of  Human  Services 
James  Circo,  Assistant  Secretary  -  Executive  Office  of  Human  Services 
Rep.  Paul  Kollios,  Chairman  -  Committee  on  Human  Services 


October  15,  1987 


Dennis  Humphrey,  Associate  Commissioner  of  Programs  and  Treatment 

Department  of  Correction 

Daniel  Crupi,  Correction  Officer  -  Northeastern  Correctional  Facility 

Judy  Davis,  Correction  Counselor,  Northeastern  Correctional  Facility 


October  21,  1987 


Michael  V.  Fair,  Commission  -  Department  of  Correction 
George  A.  Vose,  Deputy  Commissioner  -  Department  of  Correction 
Carmen  Russo,  Chief  Investigator  -  Executive  Office  of  Human  Services 
Linda  Washburn,  Chief  of  Investigations  -  Department  of  Correction 


October  22,  1987 


Richard  Baptiste,  Inmate  -  MCI-Norfolk 

William  Douce tte,  Inmate  -  MCI-Norfolk 

Donna  Fournier-Cuomo ,  Family  Member  of  Murder  Victim 

Lorraine  Cook-DeCosta,  Family  Member  of  Murder  Victim 

Vivianne  Ruggerio,  Family  Member  of  Murder  Victim 

Marion  Spinney,  Family  Member  of  Murder  Victim 
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October  28,  1987 


Paul  Ricardi,  Deputy  Superintendent  -  Mass.  Mental  Health 

Jack  Diamond,  Hospital  Program  Coordinator  -  Department  of  Correction 

Louis  Berman,  Assistant  Commissioner  -  Department  of  Mental  Health 


October  29,  1987 


Charles  Barry,  Secretary  -  Executive  Office  of  Public  Safety 
Stanley  Adelman,  General  Counsel  -  Executive  Office  of  Public  Safety 
Ruth  Moore,  Counsel  -  Security  and  Privacy  Council 
Peter  Larknovich,  Chairman  -  Criminal  History  Systems  Board 


November  5,  1987 


Mr.  &  Mrs.  Clifford  Barnes  -  Victims  of  William  Horton 
Robert  Marshal,  Inmate  -  Bay  State  Correctional  Center 
Omar  Haamid  Adbur-Rahim,  Inmate  -  Boston  Pre-Release 
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E.   CORRECTIONAL  REFORM  ACT,  CHAPTER  777,  ACTS  OF  1972 
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prior  to  the  effective  date  of  this  act.  Of  the  two  members  added  to 
the  public  health  council  by  said  section  two  A,  one  shall  be  appointed 
for  a  term  of  three  years  and  one  shall  be  appointed  for  a  term  of  six 
years. 

Section  6.  This  act  shall  take  effect  as  of  June  first,  nineteen  hun- 
dred and  seventy-two.  Approved  July  18,  1972. 

Chap.  777.  An  Act  relative  to  the  administration  and  opera- 
tion of  correctional  institutions  and  facilities  in 
the  commonwealth. 

Be  it  enacted,  etc.,  as  follows: 

Section  1.  Section  2  of  chapter  27  of  the  General  Laws  is  hereby 
amended  by  striking  the  first  paragraph,  as  most  recently  amended  by 
section  37  of  chapter  300  of  the  acts  of  1971,  and  inserting  in  place  thereof 
the  following  paragraph:  — 

The  commissioner  shall,  with  the  approval  of  the  governor,  appoint 
and  may,  with  like  approval,  remove  a  deputy  commissioner  for  in- 
stitutional services,  a  deputy  commissioner  for  classification  and  treat- 
ment, a  deputy  commissioner  for  personnel  and  training,  and  a  deputy 
commissioner  for  community  services,  each  of  whom  shall  receive  a 
salary  of  nineteen  thousand  five  hundred  and  four  dollars  and  each 
shall  devote  his  full  time  during  business  hours  to  the  duties  of  his  office. 
All  such  deputy  commissioners  shall  possess  qualifications  of  character 
and  ability  similar  to  that  required  of  the  commissioner,  and  shall  have 
had  training  and  experience  in  work  generally  similar  to  those  required 
of  the  commissioner  or  otherwise  suitably  preparing  them  for  the  work 
of  their  respective  offices.  They  shall  not  be  subject  to  the  provisions 
of  section  nine  A  and  nine  B  of  chapter  thirty,  or  chapter  thirty-one. 
The  commissioner  may  designate  any  deputy  commissioner  to  discharge 
the  duties  of  the  commissioner  during  his  absence  or  disability. 

Section  2.  The  first  paragraph  of  section  5  of  said  chapter  27,  as 
appearing  in  section  2  of  chapter  765  of  the  acts  of  I960,  is  hereby 
amended  by  inserting  after  the  word  "commissioner",  in  line  32,  the 
words: —  ;  (h)  employ  subject  to  appropriation  and  the  requirements 
of  chapter  thirty  and  chapter  thirty-one  an  executive  secretary  and  such 
hearing  officers,  clerks,  attorneys,  and  other  employees  and  consultants 
as  the  work  of  the  parole  board  may  require. 

Section  3.  Chapter  30A  of  the  General  Laws  is  hereby  amended  by 
inserting  after  section  1  the  following  section:  — 

Sectio7c  1A.  The  department  of  correction  shall  be  subject  to  sections 
one  through  eight,  inclusive,  and  shall  not  otherwise  be  subject  to  this 
chapter,  notwithstanding  the  exclusion  of  said  department  from  the 
definition  of  the  word  "agency"  in  section  one. 

Section  4.  Chapter  111  of  the  General  Laws  is  hereby  amended  by 
striking  section  20,  as  most  recently  amended  by  chapter  70  of  the  acts 
of  1947,  and  inserting  in  place  thereof  the  following  section:  — 

Section  -20.  At  least  twice  each  year  the  department  shall  inspect  each 
correctional  institution,  as  defined  in  section  one  of  chapter  one  hundred 
and  twenty-five,  and  shall  file  a  report  of  its  findings  and  recommenda- 
tions with  respect  to  each  such  facility  with  the  department  of  correc- 
tion, the  secretary  of  human  services,  the  superintendent  or  adminis- 
trator of  each  such  facility,  and  the  general  court. 
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Section  5.  Chapter  124  of  the  General  Laws  is  hereby  amended  by 
striking  out  section  1,  as  most  recently  amended  by  chapter  731  of  the 
acts  of  1965,  and  inserting  in  place  thereof  the  following  section:  — 

Section  1.  In  addition  to  exercising  the  powers  and  performing  the 
duties  which  are  otherwise  given  him  by  law,  the  commissioner  of  cor- 
rection, in  this  chapter  called  the  commissioner,  shall: 

(a)  designate,  establish,  maintain,  and  administer  such  state  correc- 
tional facilitie.-i  as  he  deems  necessary,  and  may  discontinue  the  use  of 
such  state  correctional  facilities  as  he  deems  appropriate  for  such  action; 
provided  that  no  state  or  county  correctional  facility  named  in  para- 
graph (n)  of  section  one  of  chapter  125  shall  be  discontinued  without 
specific  authorization  and  approval  of  the  General  Court; 

(b)  maintain  security,  safety  and  order  at  all  state  correctional  fa- 
cilities, utilize  the  resources  of  the  department  to  prevent  escapes  from 
any  such  facility,  take  all  necessary  precautions  to  prevent  the  occur- 
rence or  spread  of  any  disorder,  riot  or  insurrection  at  any  such  facility, 
including  but  not  limited  to  the  development,  planning,  and  coordination 
of  emergency  riot  procedures  with  the  commissioner  of  public  safety, 
and  take  suitable  measures  for  the  restoration  of  order; 

(c)  establish  and  enforce  standards  for  all  state  correctional  facilities; 

(d)  establish  standards  for  all  county  correctional  facilities  and  secure 
compliance  with  such  standards,  if  necessary,  through  the  enforcement 
provisions  of  section  fifteen  B  of  chapter  one  hundred  and  twenty- 
seven; 

(e)  establish,  maintain  and  administer  programs  of  rehabilitation,  in- 
cluding but  not  limited  to  education,  training  and  employment,  of  per- 
sons committed  to  the  custody  of  the  department,  designed  as  far  as 
practicable  to  prepare  and  assist  each  such  person  to  assume  the  responsi- 
bilities and  exercise  the  rights  of  a  citizen  of  the  commonwealth; 

(/)  establish  a  system  of  classification  of -persons  committed  to  the 
custody  of  the  department  for  the  purpose  of  developing  a  rehabilitation 
program  for  each  such  person; 

{g)  determine  at  the  time  of  commitment,  and  from  time  to  time 
thereafter,  the  custody  requirements  and  program  needs  of  each  person 
committed  to  the  custody  of  the  department  and  assign  or  transfer  such 
persons  to  appropriate  facilities  and  programs; 

(h)  establish  training  programs  for  employees  of  the  department  and, 
by  agreement,  other  corrections  personnel; 

(i)  investigate  grievances  and  inquire  into  alleged  misconduct  within 
state  correctional  facilities; 

(j)  maintain  adequate  records  of  persons  committed  to  the  custody 
of  the  department; 

(fc)  establish  and  maintain  programs  of  research,  statistics  and  plan- 
ning, and  conduct  studies  relating  to  correctional  programs  and  responsi- 
bilities of  the  department; 

(I)  utilize,  as  far  as  practicable,  the  services  and  resources  of  special- 
ized community  agencies  and  other  local  community  groups  in  the  re- 
habilitation of  offenders,  development  of  programs,  recruitment  of 
volunteers  and  dissemination  of  information  regarding  the  work  and 
needs  of  the  department; 

(m)  make  and  enter  any  contracts  and  agreements  necessary  or  in- 
cidental to  the  performance  of  the  duties  and  execution  of  the  powers 
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of  the  department,  including  but  not  limited  to  contracts  to  render 
services  to  committed  offenders,  and  to  provide  for  training  or  education 
for  correctional  officers  and  staff; 

(n)  seek  to  develop  civic  interest  in  the  work  of  the  department  and 
educate  the  public  and  advise  the  general  court  as  to  the  needs  and 
goals  of  the  corrections  process; 

(o)  expend  annually  in  the  exercise  of  his  powers,  performance  of  his 
duties,  and  for  the  necessary  operations  of  the  department  such  sums  as 
may  be  appropriated  therefor  by  the  general  court; 

(p)  report  annually  to  the  secretary  of  human  services,  the  governor 
and  the  general  court; 

(q)  make  and  promulgate  necessary  rules  and  regulations  incident  to 
the  exercise  of  his  powers  and  the  performance  of  his  duties  including 
but  not  limited  to  rules  and  regulations  regarding  nutrition,  sanitation, 
safety,  discipline,  recreation,  religious  services,  communication  and  visit- 
ing privileges,  classification,  education,  training,  employment,  care,  and 
custody  for  all  persons  committed  to  correctional  facilities. 

Section  6.  Section  2  of  said  chapter  124  is  hereby  amended  by  strik- 
ing out  the  last  paragraph,  as  appearing  in  section  8  of  chapter  770  of 
the  acts  of  1955,  and  inserting  in  place  thereof  the  following  two  para- 
graphs: — 

Subject  to  the  supervision  and  control  of  the  commissioner,  the  deputy 
commissioner  for  community  services  shall  be  responsible  for  planning 
and  directing  community  programs  and  services  provided  to  committed 
offenders. 

Each  of  the  said  deputy  commissioners  shall  perform  such  other  duties 
as  may  be  assigned  to  him  from  time  to  time  by  the  commissioner. 

Section  7.  Said  chapter  124  is  hereby  further  amended  by  adding 
the  following  section :  — 

Section  10.  The  department  shall  be  a  corporation  for  the  purpose  of 
taking,  holding  and  administering  in  trust  for  the  commonwealth  any 
grant,  gift  or  bequest  made  either  to  the  commonwealth  or  to  it  for  the 
use  of  persons  under  its  control  in  any  correctional  facility  of  the  depart- 
ment or  for  expenditure  upon  any  work  which  the  department  is  au- 
thorized to  undertake.  The  department  may  accept,  receive  and  use 
money,  goods  or  services  given  for  the  general  purposes  of  the  depart- 
ment by  the  federal  government  or  from  any  other  source,  public  or 
private,  and  may  comply  with  such  conditions  and  enter  into  such  agree- 
ments upon  such  covenants,  terms  and  conditions  as  the  department 
deems  necessary  or  desirable,  provided  the  agreement  is  not  in  conflict 
with  state  law. 

The  department,  subject  to  the  approval  of  the  governor,  shall  select 
the  site  of  any  new  state  correctional  facility  and  any  land  to  be  taken 
or  purchased  by  the  commonwealth  for  the  purposes  of  any  new  or 
existing  state  correctional  facility.  If  any  land  or  property  is  taken  or 
purchased  by  the  department,  title  shall  be  taken  in  the  name  of  the 
commonwealth. 

Section  8.  Chapter  125  of  the  General  Laws  is  hereby  amended  by 
striking  section  1,  as  most  recently  amended  by  chapter  7:>1  of  the  acts 
of  1956,  and  inserting  in  place  thereof  the  following  section:  — 

Section  1.  As  used  in  this  chapter  and  elsewhere  in  the  general  laws, 
unless  the  context  otherwise  requires,  the  following  words  shall  have 
the  following  meanings: 
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(a)  "administrator",  chief  administrative  officer  of  a  county  cor- 
rectional facility; 

(6)  "commissioner",  the  commissioner  of  correction; 

(c)  "committed  offender",  a  person  convicted  of  a  crime  and  com- 
mitted, under  sentence,  to  a  correctional  facility; 

(d)  "  correctional  facility",  any  building,  enclosure,  space  or  structure 
used  for  the  custody,  control  and  rehabilitation  of  committed  offenders 
and  of  such  other  persons  as  may  be  placed  in  custody  therein  in  ac- 
cordance with  law; 

(e)  "correctional  institution",  correctional  facility; 

(/)  "county  correctional  facility",  any  correctional  facility  owned, 
operated,  administered  or  subject  to  the  control  of  a  county  of  the 
commonwealth; 

(<7)  "department",  the  department  of  correction; 

(h)  "gainful  employment",  employment  within  or  without  any  cor- 
rectional facility  including  but  not  limited  to  labor  for  the  operation 
and  maintenance  of  any  correctional  facility; 

(i)  "inmate",  a  committed  offender  or  such  other  person  as  is  placed 
in  custody  in  a  correctional  facility  in  accordance  with  law; 

(j)  "institution",  facility; 

(k)  "penal  institution",  correctional  facility; 

(/)  "prison",  correctional  facility; 

(m)  "prisoner",  a  committed  offender  and  such  other  person  as  is 
placed  in  custody  in  a  correctional  facility  in  accordance  with  law; 

(n)  "state  correctional  facility",  any  correctional  facility  owned,  op- 
erated, administered  or  subject  to  the  control  of  the  department  or 
correction,  including  but  not  limited  to:  Massachusetts  Correctional 
Institution,  Walpole;  Massachusetts  Correctional  Institution,  Norfolk; 
Massachusetts  Correctional  Institution,  Concord;  Massachusetts  Cor- 
rectional Institution,  Framingham;  Massachusetts  Correctional  Insti- 
tution, Bridgewatcr;  Massachusetts  Correctional  Institution,  Plymouth; 
Massachusetts  Correctional  Institution,  Warwick;  Massachusetts  Cor- 
rectional Institution,  Monroe;    . 

(o)  "state  prison",  Massachusetts  Correctional  Institution,  Walpole; 

(p)  "superintendent",  the  chief  administrative  officer  of  a  state  cor- 
rectional facility. 

Section  9.  Said  chapter  125  is  hereby  further  amended  by  striking 
out  section  9,  as  most  recently  amended  by  chapter  494  of  the  acts  of 
1957,  and  inserting  in  place  thereof  the  following  section:  — 

Section  9.  The  commissioner  shall  establish  a  training  academy  in 
cooperation  with  the  municipal  police  training  council  and  using  their 
facilities  and  programs  where  appropriate  and  such  other  courses  or 
places  of  training  as  he  deems  necessary  for  the  training  of  correction 
officers,  other  employees  of  the  department,  persons  appointed  as  correc- 
tion officer  trainees  in  accordance  with  this  section  and,  by  agreement, 
officers  of  county  correctional  facilities.  The  commissioner  may  appoint 
as  a  correction  officer  trainee,  for  a  period  of  full-time  training  including 
on-the-job  training,  any  citizen  of  the  commonwealth  who  meets  the 
qualifications  required  of  applicants  for  appointment  to  the  position  of 
correction  officer.  Appointment  to  the  position  of  correction  officer 
trainee  shall  not  be  subject  to  section  nine  A  and  nine  B  of  chapter 
thirty,  or  chapter  thirty-one,  nor  shall  a  correction  officer  trainee  be 
entitled  to  any  benefits  of  such  laws  or  civil  service  rules.    Such  ap- 
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pointment  may  be  terminated  in  accordance  with  such  conditions  as  the 
commissioner  may  prescribe.  A  correction  officer  trainee  shall  receive 
such  compensation  and  such  leave  with  pay  as  the  commissioner  shall 
determine  and  shall  be  considered  an  employee  of  the  commonwealth 
for  the  purposes  of  workman's  compensation.  Upon  successful  com- 
pletion of  training,  a  correction  officer  trainee  shall  be  appointed,  if  a 
vacancy  exists,  to  the  position  of  provisional  correction  officer,  provided 
there  is  no  suitable  civil  service  eligible  list  for  correction  officer. 

A  correction  officer  trainee  shall  not  be  subject  to  or  entitled  to  the 
benefits  of  any  retirement  or  pension  law  nor  shall  any  deduction  be 
made  from  his  compensation  for  the  purpose  thereof;  but  a  correction 
officer  trainee  who  during  the  period  of  his  training  or  provisional  ap- 
pointment status  passes  a  competitive  civil  service  examination  for  ap- 
pointment to  the  department  of  correction  and  is  appointed  a  permanent 
full-time  correction  officer  shall  have  his  trainee  service  considered  as 
"creditable  service"  for  purposes  of  retirement,  provided  he  pays  into 
the  annuity  savings  fund  of  the  retirement  system  such  amount  as  the 
retirement  board  determines  equal  to  that  which  he  would  have  paid 
had  he  been  a  member  of  said  retirement  system  during  the  period  of 
his  training. 

In  accordance  with  civil  service  laws  and  rules  the  division  of  civil 
service  shall  certify  the  names  of  applicants  from  an  established  list  for 
correction  officers  to  the  commissioner  who  shall  appoint  said  applicants 
as  correction  officers.  Newly  appointed  correction  officers  who  have  not 
successfully  completed  training  as  correction  officer  trainees  shall  be 
assigned  to  a  period  of  training  as  the  commissioner  shall  prescribe. 
Notwithstanding  any  civil  service  law  or  rules,  a  correction  officer  must 
serve  a  probationary  period  of  nine  months  before  becoming  a  full-time 
permanent  employee  of  the  department.  Time  spent  in  training  shall 
be  considered  a  part  of  the  probationary  period. 

Notwithstanding  any  provision  of  law  to  the  contrary,  but  subject, 
however,  to  the  provisions  of  section  sixty  of  chapter  one  hundred  and 
nineteen,  no  person  who  has  been  convicted  of  a  felony,  or  who  has  been 
confined  in  any  jail  or  house  of  correction,  shall  be  appointed  to  any 
position  in  the  department  of  correction  unless  the  commissioner  cer- 
tifies that  such  appointment  will  contribute  substantially  to  the  work 
of  the  department,  except  that  in  no  case  shall  such  a  person  be  ap- 
pointed to  the  position  of  correction  officer,  superintendent,  deputy 
superintendent,  assistant  superintendent,  or  any  other  position  involv- 
ing the  regulation  of  state  or  county  correctional  facilities. 

The  commissioner  may  expend  such  sums  as  may  be  appropriated  or 
otherwise  received  to  maintain  and  operate  the  training  academy  and 
other  training  centers  and  programs  and  maintain  trainees  and  em- 
ployees during  any  period  of  training. 

Section  10.  The  first  paragraph  of  section  16  of  said  chapter  125, 
as  amended  by  section  18  of  chapter  868  of  the  acts  of  1970,  is  hereby 
further  amended  by  striking  out  the  first  sentence  and  inserting  in  place 
thereof  the  following  sentence:  —  All  females  convicted  of  crimes  in  the 
courts  of  the  commonwealth  and  sentenced  to  imprisonment  or  other- 
wise committed  to  the  custody  of  the  department  shall  be  committed 
to  the  Massachusetts  Correctional  Institution,  Framingham,  or  to  such 
other  correctional  facility  or  facilities  as  the  commissioner  may  from 
time  to  time  designate  as  appropriate  for  the  purpose. 
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Section  11.  Chapter  127  of  the  General  Laws  is  hereby  amended  by 
adding  after  section  1  the  following  two  sections:  — 

Section  1A .  In  accordance  with  paragraphs  (d)  and  (q)  of  section  one 
of  chapter  one  hundred  and  twenty-four  the  commissioner  shall  estab- 
lish, and  shall  from  time  to  time  revise,  minimum  standards  for  the  care 
and  custody  of  all  persons  committed  to  county  correctional  facilities. 
Prior  to  establishing  or  revising  such  minimum  standards  the  commis- 
sioner shall  visit,  consult  with  and  receive  the  recommendations  of  the 
sheriffs  of  the  several  counties  and  the  penal  institutions  commissioner 
of  the  city  of  Boston.  The  commissioner  shall  require  from  the  sheriffs 
of  the  several  counties  and  the  penal  institutions  commissioner  of  the 
city  of  Boston  periodic  reports  on  the  population,  operation  and  con- 
ditions of  all  county  correctional  facilities. 

The  commissioner  may  provide  consultation  services  for  the  design 
and  construction  of  facilities,  studies  and  surveys  of  programs  and  ad- 
ministration and  any  other  technical  assistance  he  deems  proper  and 
necessary.  In  cooperation  with  the  county  commissioners  and  adminis- 
trators of  each  county,  the  commissioner  may  develop  and  administer 
programs  of  grants-in-aid  or  subsidies  for  any  county  correctional 
facility. 

Section  IB.  At  least  once  each  six  months  the  commissioner  or  his 
delegate  shall  inspect  each  county  correctional  facility  to  determine 
compliance  with  minimum  standards.  The  results  of  such  inspections 
shall  be  summarized  in  the  annual  report  of  the  commissioner  to  the 
general  court.  Personnel  of  the  department  shall  be  admitted  to  all 
county  correctional  facilities  as  required  for  the  purposes  of  this  section. 

If,  in  the  opinion  of  the  commissioner,  any  county  correctional  facility 
does  not  comply  with  the  standards  established  by  him  for  county 
correctional  facilities,  the  commissioner  shall  give  notice  of  the  alleged 
violation  to  the  sheriff  and  the  county  commissioners  of  the  county  in 
which  such  facility  is  located  except  that  in  the  case  of  Suffolk  County 
House  of  Correction  such  notice  shall  be  given  to  the  penal  institutions 
commissioner  of  the  city  of  Boston.  Said  notice  shall  specify  the  par- 
ticular standards  that  in  the  commissioner's  opinion  have  not  been  met 
by  such  facility.  The  officials  so  notified  shall  have  the  right  to  be  heard 
by  the  commissioner  with  regard  to  the  alleged  violation  and  shall  have 
a  reasonable  period  of  time  to  remedy  any  such  violation.  If,  in  the 
opinion  of  the  commissioner,  the  facility  has  not  been  brought  into 
compliance  with  the  aforesaid  standards  within  a  reasonable  time  from 
the  date  when  notice  of  their  violation  is  given,  the  commissioner  may 
petition  the  Superior  Court  in  equity  in  the  county  in  which  such 
facility  is  located  for  an  order  to  close  the  facility  or  for  other  appro- 
priate relief.  The  Superior  Court  shall  have  jurisdiction  to  enter  such 
an  order. 

Section  12.  Said  chapter  127  is  hereby  further  amended  by  striking 
out  section  48,  as  amended  by  section  32  of  chapter  770  of  the  acts  of 
1955,  and  the  caption  preceding  it  and  inserting  in  place  thereof  the 
following  caption  and  section:  — 

EDUCATION,  TRAINING  AND  EMPLOYMENT  PROGRAMS 

Section  J,8.  The  commissioner  shall  establish  and  maintain  education, 
training  and  employment  programs  for  persons  committed  to  the  custody 
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of  the  department.  The  administrators  of  county  correctional  facilities 
shall  establish  and  maintain  such  programs  for  persons  committed  to 
such  facilities.  Such  programs  shall  include  opportunities  for  academic 
education,  vocational  education,  vocational  training,  other  related  pre- 
vocationol  programs  and  employment,  and  may  be  made  available 
within  correctional  facilities  or.  subject  to  the  restrictions  set  forth  in 
sections  forty-nine  and  eighty-six  I\  at  other  piaces  approved  by  the 
commissioner  or  administrator.  In  determining  which  employment  pro- 
grams to  establish  and  maintain  under  the  authority  of  this  section,  the 
commissioner  or  administrator  snail  take  into  account,  first,  the  train- 
ing value  of  the  program,  second,  the  job  market  and  employment  con- 
ditions in  the  community  and  third,  in  the  case  of  programs  to  be  carried 
out  within  a  correctional  facility,  the  types  of  goods  and  services  re- 
quired by  the  commonwealth  and  its  subdivisions. 

The  commissioner  shall  make  and  promulgate  rules  and  regulations 
governing  programs  established  under  this  section  which  shall  include 
provisions  for  hours,  conditions  of  employment,  wage  rates  for  em- 
ployment program  participants,  incentive  payments  for  education  and 
training  program  participants,  and  deduct  ions  from  said  wages  pursuant 
to  the  provisions  of  section  eichty-SLX  F, 

Section  \'A.  Said  chapter  127  is  hereby  further  amended  by  striking 
out  section  49,  as  most  recently  amended  by  section  34  of  chapter  770 
of  the  acts  of  1955,  and  inserting  in  place  thereof  the  following  two 
sections:  — 

Section  40.     The  commissioner  of  correction,  subject  to  rules  and 
regulations  established  in  accordance  with  the  provisions  of  this  section, 
may  permit  an  inmate  who  has  served  such  a  portion  of  his  sentence  or 
sentences  that  he  would  be  eligible  for  parole  within  eighteen  months  to 
participate  in  education,  training,  or  employment  programs  established 
under  section  forty-eight  outside  a  correctional  facility;    provided  that 
no  committed  offender  who  is  serving  a  life  sentence  or  a  sentence  in  a 
state  correctional  facility  for  violation  of  section  thirteen,  thirteen  B, 
fourteen,   fifteen,   fifteen   A,    fifteen   B,   sixteen,   seventeen,   eighteen, 
eighteen  A,  nineteen,  twenty,  twenty-one,  twenty-two,  twenty-two  A, 
twenty-three,  twenty-four,  twenty-four  B,  twenty-five,  or  twenty-six  of 
chapter  two  hundred  and  sixty-five,  or  section  seventeen,  thirty-four, 
thirty-five,  or  thirty-five  A.  of  chapter  two  hundred  and  seventy-two, 
or  for  an  attempt  to  commit  any  enme  referred  to  in  said  sections  shall 
be  eligible  to  participate  in  education,  training  or  employment  programs 
outside  a  correctional  facility,  as  established  under  section  forty-eight, 
except  on  the  recommendation  of  the  superintendent  on  behalf  of  a 
particular  committed  offender  and  upon  the  approval  of  the  commis- 
sioner. 

In  the  case  of  a  committed  offender  who  participates  in  any  program 
outside  a  correctional  facility  established  under  section  forty-eiuht,  the 
time  spent  in  such  participation  shall  be  credited  toward  the  serving  of 
iiis  sentence  in  the  same  manner  as  though  he  had  served  such  time 
within  the  facility.  A  committed  offender  enrolled  in  any  such  program 
shall  remain  subject  to  the  ruies  and  regulations  of  the  correctional 
facility  and  shall  be  under  the  direction,  control  and  supervision  of  the 
officers  thereof  during  the  period  of  his  participation  in  the  program. 
The  commissioner  shall  make  and  promulgate  rules  and  regulations 
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regarding  programs  established  under  section  forty-eight  outside  cor- 
rectional facilities.  Such  rules  and  regulations  shall  include  provisions 
for  reasonable  periods  of  confinement  to  particular  correctional  facilities 
before  a  committed  offender  may  be  permitted  to  participate  in  such 
programs  and  provisions  for  feeding,  housing  and  supervising  par- 
ticipants in  such  programs  in  such  manner  as  will  be  calculated  to 
maintain  morale  and  prevent  the  introduction  of  contraband  to  the 
facility. 

If  any  inmate  who  participates  in  any  program  outside  a  correctional 
facility  established  under  the  provisions  of  section  forty-eight  leaves  his 
place  of  employment,  or  having  been  ordered  by  the  commissioner  to 
return  to  the  correctional  facility,  neglects  or  refuses  to  do  so,  said  in- 
mate shall  be  held  to  have  escaped  from  said  prison  or  institution  and 
shall,  upon  conviction  of  such  escape,  be  sentenced  to  a  state  correctional 
facility  for  a  term  of  not  less  than  three  years  and  not  more  than  five 
years,  and  all  deductions  from  the  sentence  or  sentences  he  was  serving 
at  the  time  of  such  escape,  authorized  by  section  one  hundred  and 
twenty-nine,  shall  be  forfeited,  but  said  inmate  shall  be  entitled  to  a 
deduction  of  sentence  on  any  sentence  imposed  for  said  escape. 

Committed  offenders  who  are  gainfully  employed  outside  a  correc- 
tional facility  may  be  so  employed  by  an  agency  of  the  commonwealth 
other  than  the  department  of  correction  or  by  public  or  private  em- 
ployers. The  rates  of  pay  and  other  conditions  of  employment  for  a 
committed  offender  so  employed  shall  be  the  same  as  those  paid  or  re- 
quired in  the  locality  in  which  the  work  is  performed  provided  that  no 
committed  offender  employed  by  an  agency  of  the  commonwealth  shall 
be  subject  to  sections  nine  A  or  nine  B  of  chapter  thirty,  or  chapter 
thirty-one,  and  in  no  case  shall  such  rates  of  pay  be  less  than  those  paid 
by  his  employer  to  other  employees  doing  similar  work.  No  committed 
offender  shall  be  so  employed  at  a  place  where  there  exists  any  strike 
or  work  stoppage  arising  from  a  labor  dispute  of  any  kind. 

Section  49  A.  Before  any  inmate  may  be  considered  for  participation 
in  education,  training,  or  employment  programs  established  under  sec- 
tion forty-eight  outside  a  correctional  facility,  or  in  any  other  program 
outside  a  correctional  facility  exclusive  of  parole,  he  shall  first  demon- 
strate that  he  is  responsible  and  deserving  of  these  opportunities. 

The  commissioner  shall  establish,  in  each  state  correctional  facility, 
one  or  more  committees  made  up  of  representatives  from  all  segments 
of  department  of  corrections  staff,  especially  correction  officers.  Said 
committees  shall  take  the  form  of  teams  of  five  correctional  staff  mem- 
bers, appointed  by  the  superintendent  of  the  correctional  facility,  at 
least  two  of  whom  shall  be  correction  officers. 

$  Said  committees  shall  evaluate  the  behavior  and  conduct  of  inmates 
within  the  prison.  In  evaluating  an  inmate's  behavior  and  conduct 
within  the  prison,  said  committee  shall  interview  the  inmate,  and  shall 
have  access  to  disciplinary  reports  and  other  appropriate  records.  After 
evaluating  the  inmate's  behavior  and  conduct  within  the  prison,  said 
committee  shall  make  a  recommendation  to  the  superintendent  of  the 
correctional  facility  as  to  whether  or  not  the  inmate  shall  be  permitted 
to  participate  in  any  program  outside  a  correctional  facility,  exclusive 
of  parole.  Said  recommendation  shall  be  made  in  writing,  and  shall 
include  the  vote  of  said  committee  in  making  said  recommendation. 
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Section  14.  Section  sixty-seven  A  of  said  chapter  one  hundred  and 
twenty-seven  is  hereby  repealed. 

Section  15.  Section  68  of  said  chapter  127,  as  most  recently  amended 
by  section  42  of  chapter  770  of  the  acts  of  1955,  is  hereby  further 
amended  by  striking  out,  in  lines  6  and  7,  the  words  "sections  sixty- 
seven  and  sixty-seven  A,  goods  manufactured  therein"  and  inserting  in 
place  thereof  the  words :  —  section  sixty-seven,  goods  and  services  pro- 
duced therein. 

Section  16.  Said  chapter  127  is  hereby  further  amended  by  striking 
out  section  71,  as  most  recently  amended  by  chapter  180  of  the  acts  of 
1964,  and  inserting  in  place  thereof  the  following  section:  — 

Section  71.  At  least  once  each  month  all  money  received  from  the 
sale  of  products,  by-products,  or  services  of  committed  offenders  shall 
be  credited  on  the  books  of  the  commonwealth  to  a  fund  to  be  known 
as  the  Correctional  Employment  Fund.  Subject  to  appropriation  the 
commissioner  may  employ  such  fund  to  defray  operating  expenses  of 
employment  programs,  including  cost  of  materials,  supplies,  and  equip- 
ment, maintenance  of  industrial  facilities  and  compensation  to  com- 
mitted offenders  gainfully  employed. 

At  the  end  of  each  fiscal  year  the  unexpended  balance  remaining  in 
the  correctional  employment  fund  of  the  state  correctional  facilities  shall 
be  transferred  to  the  General  Fund.  At  least  once  in  each  month  the 
receipts  from  the  labor  of  committed  offenders  in  county  correctional 
facilities  and  from  charges  for  services  rendered  by  a  sheriff,  master  or 
deputy  master  of  a  county  correctional  facility  to  persons  visiting  such  a 
facility  shall  be  paid  to  the  county.  So  much  thereof  as  is  necessary  to 
pay  the  expenses  of  maintaining  the  industries  in  said  county  correctional 
facilities  shall  be  expended  from  the  county  treasury  for  that  purpose, 
but  not  until  schedules  of  such  expenses  have  been  sworn  to  be  the 
administrator  and  approved  by  the  commissioner.  Whenever,  in  the 
opinion  of  the  administrator  of  a  county  correctional  facility  and  the 
county  commissioners  and  county  treasurer,  the  accumulated  funds  in 
the  county  treasury  from  the  receipts  from  the  labor  of  committed 
offenders  in  county  correctional  facilities  exceed  the  sums  necessary  to 
pay  the  expenses  of  maintaining  the  industries  by  which  they  were 
produced,  the  administrator  of  a  county  correctional  facility  and  the 
county  commissioners  and  the  county  treasurer  shall  direct  that  the 
surplus  shall  be  transferred  into  the  general  revenue  of  the  county.  The 
administrator  of  a  county  correctional  facility  shall,  as  often  as  he  has 
in  his  possession  money  to  the  amount  of  five  thousand  dollars  received 
fromrthe  labor  of  committed  offenders  in  such  county  correctional 
facility,  pay  it  into  the  county  treasury. 

Section  17.  Sections  eighty-five,  eighty-six,  eighty-six  D  and  eighty- 
six  E  of  said  chapter  one  hundred  and  twenty-seven  are  hereby  repealed. 

Section  18.  Said  chapter  127  is  hereby  further  amended  by  striking 
out  section  90A,  as  most  recently  amended  by  chapter  460  of  the  acts 
of  1970,  and- inserting  in  place  thereof  the  following  section:  — 

Section  90 A.  The  commissioner  may  extend  the  limits  of  the  place  of 
confinement  of  a  committed  offender  at  any  state  correctional  facility 
by  authorizing  such  committed  offender  under  prescribed  conditions  to 
be  away  from  such  correctional  facility  but  within  the  commonwealth 
for  a  specified  period  of  time,  not  to  exceed  fourteen  days  during  any 
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twelve  month  period  nor  more  than  seven  days  at  any  one  time;  pro- 
vided that  no  committed  offender  who  is  serving  a  life  sentence  or  a 
sentence  in  a  state  correctional  facility  for  violation  of  section  13,  13B, 
14,  15,  15A,  15B,  16,  17,  IS,  ISA,  19,  20,  21,  22,  22A,  23,  24,  24B,  25, 
or  2G  of  chapter  265,  or  section  17,  34,  35,  or  35A,  of  Chapter  272,  or  for 
an  attempt  to  commit  any  crime  referred  to  in  said  sections  shall  be 
eligible  for  temporary  release  under  the  provisions  of  this  section  except 
on  the  recommendation  of  the  superintendent  on  behalf  of  a  particular 
committed  offender  and  upon  the  approval  of  the  commissioner.  The 
administrator  of  a  county  correctional  facility  may  grant  like  authoriza- 
tion to  a  committed  offender  in  such  facility.  Such  authorization  may 
be  granted  for  any  of  the  following  purposes:  (a)  to  attend  the  funeral 
of  a  relative;  (b)  to  visit  a  critically  ill  relative;  (c)  to  obtain  medical, 
psychiatric,  psychological  or  other  social  services  when  adequate  services 
are  not  available  at  the  facility  and  cannot  be  obtained  by  temporary 
placement  in  a  hospital  under  sections  one  hundred  and  seventeen,  one 
hundred  and  seventeen  A,  and  one  hundred  and  eighteen;  (cO  to  contact 
prospective  employers;  (e)  to  secure  a  suitable  residence  for  use  upon 
release  on  parole  or  discharge;  (J)  for  any  other  reason  consistent  with 
the  reintegration  of  a  committed  offender  into  the  community.  For 
the  purposes  of  this  section  the  word  "relative"  shall  mean  the  com- 
mitted offender's  father,  mother,  child,  brother,  sister,  husband  or  wife 
and,  if  his  grandparent,  uncle,  aunt  or  foster  parent  acted  as  his  parent 
in  rearing  such  committed  offender,  it  shall  also  mean  such  grandparent, 
uncle,  aunt  or  foster  parent. 

A  person  away  from  a  correctional  facility  pursuant  to  this  section 
may  be  accompanied  by  an  employee  of  the  department,  in  the  dis- 
cretion of  the  commissioner,  or  an  officer  of  a  county  correctional  facility, 
in  the  discretion  of  the  administrator. 

Any  expenses  incurred  under  the  provisions  of  this  section  may  be  paid 
by  the  correctional  facility  in  which  the  committed  offender  is  com- 
mitted. A  committed  offender  shall,  during  his  absence  from  a  cor- 
rectional facility  under  this  section,  be  considered  as  in  the  custody  of 
the  correctional  facility  and  the  time  of  such  absence  shall  be  considered 
as  part  of  the  term  of  sentence.  Approved  July  18,  1972. 


Chap.  778.  An  Act  implementing  tee  federal  manpower  de- 
velopment AND  TRAINING  ACT  AND  OTHER  FEDERAL 
MANPOWER    PROGRAMS. 

Be  it  enacted,  etc.,  as  folloics: 

Section  1.  Notwithstanding  the  provisions  of  section  fifteen  of 
chapter  thirty-one  of  the  General  Laws,  an  appointment  to  a  position 
subject  to  said  chapter  may  be  made  to  a  position  in  the  lowest  job  group 
or  grade  within  each  class  of  positions  as  determined  by  the  director  of 
civil  service,  provided  the  appointee  has  successfully  completed  a  work- 
training  program  for  disadvantaged  persons.  The  secretary  of  the  execu- 
tive office  of  manpower  affairs  shall  certify  which  work-training  pro- 
grams meet  the  qualifications  and  work  specifications  of  the  positions 
under  civil  service  and  the  bureau  of  personnel,  and  which  adequately 
prepare  the  trainee  to  perform  the  duties  of  said  positions  and  shall 


61 


'••II I 


F.      KEY   ISSUES    SHEET 


62 


SUMMARY/KEY      ISSUEf" 


terns 


ftsview  Status:  Transfer 


Institution 


Date 


FtecLass 


Qaneral 


Early  Parole 


_Fur  lough 


Key  Issues: 

1.    work  report: 

2.     House  report: 

3.     Substance  abuse: 

4.  S.E.                          P.E.                           Arrival 

5.  CAPA/Status  and  Ctnpliance: 

Furlough  eligibility 

6.     Fines/Restitution;  Warrants/Ct.  Case(s): 

7.     Furlough  sponsor,  relationship  &  status: 

8.    Escape/Be  turns  to  higher  custody: 

9.     Enemies:  yes            no            (see  attached) 

10.  Verifying  data  (O.V.,  F.B.I.) : 

11.  Education/Recreation: 

12.  Medical/Mental  Health  issues: 

13.  Other: 

* 

1  Committee  Recommendations: 

'  tarter  s: 

Vote                           Review  Date 

• 

Agreement               Approved 

□ 

Recommendation         Approved 

a 

Denied 

a 

Denied 

a 

Modified 

a 

Modified 

a 

R»asons/Condi  t  ions 

Superintendent 

Date 

Agreement              Approved 

a 

Recommendation         Approved 

a 

Denied 

a 

Denied 

D 

Modified 

a 

Modified 

D 

Reasons/Condi  tions 
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I.   DOC'S  FURLOUGH  SPONSORSHIP  PACKAGE 
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FURLOUGH  SPONSORSHIP  AGREEMENT 

DRAFT 


C  RIMINAL  LAW:    MASSACHUSETTS  GENERAL  LAWS;  CHAPTER  274,  SECTIONS  3 

AND  4 


IF    IN     THE     EVENT    THE    FURLOUGHED     PRISONER     FAILS    TO     RETURN    AT    THE 

DESIGNATED    TIME,    AND    IS    DEEMED     TO     BE     AN     ESCAPEE,    OR     ENGAGES    IN 

CRIMINAL      ACTIVITY,     AND      YOU      HAVE      PERSONAL      KNOWLEDGE,     OF      HIS 

WHEREABOUTS,   OR    OTHER    CRIMINAL    ACTIVITY     YOU     MAY    BE    CITED    FOR    A 

FELONY. 

SPECIFICALLY: 

CHAPTER  274,  SECTION  3  STATES: 

3.        Accessory  before  the  Fact;  When  and  How  Tried. 

Whoever  counsels,  hires  or  otherwise  procures  a  felony  to  be  committed  may  be 
indicted  and  convicted  as  an  accessory  before  the  fact,  either  with  the  principal  felon 
or  after  his  conviction;  or  may  be  indicted  and  convicted  of  the  substantive  felony, 
whether  the  principal  felon  has  or  has  not  been  convicted,  or  is  or  is  not  amenable  to 
justice;  and  in  the  last  mentioned  case  may  be  punished  in  the  same  manner  as  if 
convicted  of  being  an  accessory  before  the  fact.  An  accessory  to  a  felony  before  the 
fact  may  be  indicted,  tried  and  punished  in  the  same  county  where  the  principal  felon 
might  be  indicted  and  tried,  although  the  counselling,  hiring  or  procuring  the 
commission  of  such  felony  was  committed  within  or  without  the  commonwealth  or  on 
the  high  seas.   (Emphasis  Supplied) 
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CHAPTER  274  SECTION  4  STATES: 


4.        Accessory  after  the  Fact. 

W  hoever,  after  the  com  mission  of  a  felony,  harbors,  conceals,  maintains  or  assists 
the  principal  felon  or  accessory  before  the  fact,  or  gives  such  offender  any  other  aid, 
knowing  that  he  has  committed  a  felony  or  has  been  accessory  thereto  before  the  fact, 
with  intent  that  he  shall  avoid  or  escape  detention,  arrest,  trial  or  punishment,  shall  be 
an  accessory  after  the  fact,  and,  except  as  otherwise  provided,  be  punished  by 
I in  prison ment  in  the  state  prison  for  not  more  than  seven  years  or  in  jail  for  not  more 
than  two  and  one  half  years  or  by  a  fine  of  not  more  than  one  thousand  dollars.  The 
fact  that  the  defendant  is  the  husband  or  wife,  or  by  consanguinity,  affinity  or  adoption, 
the  parent  or  grandparent,  child  or  grandchild,  brother  or  sister  of  the  offender,  shall  be 
a  defence  to  a  prosecution  under  this  section.  If  such  a  defendant  testifies  solely  as  to 
the  existence  of  such  relationship,  he  shall  not  be  subject  to  cross  examination  on  any 
other  subject  matter,  nor  shall  his  criminal  record,  if  any,  except  for  perjury  or 
subornation  of  perjury,  be  admissible  to  impeach  his  credibility.   (Emphasis  supplied) 

I  have  read  the  above  statement  and  understand  that  it  is  my  responsibility  to 
immediately  contact  the  Department  of  Correction  should  the  inmate  that  I  am 
sponsoring  fail  to  fully  adhere  to  Chapter  274  Sections  3  and  4. 


SPONSOR 


The  above  named  sponsor  appeared  before  me,  this day 

of   19 read    and    acknowledge    a    full    understanding    of    the 

foregoing  notice. 


NOTARY  PUBLIC 

My  Commission  Expires: 
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INSTITUTION: 


Name  Of  Inmate  Being  Sponsored: 


FURLOUGH  SPONSOR  INTERVIEW 

BACKGROUND  INFORMATION: 

Name: 0.0. B. 

Last  First  Middle 


Alias:  (Maiden  Name) 


Address: , S.S.# 

Street  C1ty/Town  State 

Tel.  #  ((Bust  secure  copy  of  latest  phone  bfll) CaTI  Forwarding:  Yes/No 

How  long  have  you  lived  at  this  address? 

Previous  Addresses: 

Have  you  lived  out  of  state?  W  here  (city,  state) 

C  urrent  E  ■  ployer? 

How  long  have  you  worked  there: 

Address  of  Current  Employer?  


Do  you  own  a  motor  vehicle? 

If  Yes: 

Make: Model: License  Plate  # Color 

Drivers  License  Nub  ben        


Wfll  you  prorHm  transportation? 


W1TS  the  abea*  vmJrlcle  Information  be  that  used  to  transport  the  Inmate? 
Yes  or  No 

If  different  Information  provide  below: 

Make:  Model:  License  Plate  # Color 


Drivers  Name:  Drivers  License  # 


Are  you  single  or  married? 


If  mamed,  spouses  name: __^_  D.O.B. 

3ast  spouses  name: Spouse  (past,  present)  Ever  arrested? 
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m  -c  ess     *es  "  :*e  -:«'      3ve  "iiss,  i  ges,  a-:  -•■d-.-;%  :*_.     .  -es:e:. 

Name  anc  age:  Relation:         Ever  Arrested: 


Sponsorship  Data 

Relationship  to  inmate: 
How  long  Known? 


Where  did  you  meet? 


Do  you  send  or  receive  money  from  Inmate.  Explain: 
If  you  visit  ho  w  often  ? 


Oo  you  visit  anyone  else  Incarcerated?   Who? 


Have  you  ever  been  barred  or  suspended  from  a  correctional  facility? 

If  Yes:  Institution: Oate: 

Reason: 

Oo  you  know  what  he/she  Is  serving  a  sentence  for? 

If  yes:   Offense: 


Oo  you  have  any  knowledge  of  inaate's  crlalnal  history? 
Known  enemies  of  innate: 


Ooes  sponsor  fbrsee  problems  arising  between  Innate  and:         police 

vlctla 


victim's  faafly 
coa  a  unity 


Have  you  evar  previously  sponsored  an  Inaate? 

If  Yes: 

0  ate:  ___^_^  *a  ■  t: Institution 

Is  your  fa  ally  aware  of  your  furlough  sponsorhlp  plans?  Are  they  opposed? 


List  all  those  people  who  wiTI  be  present  In  household  during  furlough  (state  age,  and  relatior 
to  sponsor) 

Name  and  age:  Relation: 
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Are  you  afraid  of  inmate  at  all?    Have  you  been  coerced  into  sponsorhip? 


What  would  you  do  if  inmate  did  not  want  to  return  to  the  institution?    Started  drinking  or 
using  drugs?    Old  not  follow  his  furlougn  itinerary? 

Oo  you   have  any  relatives  or  friends  serving  a   sentence  in  a  correctional   facility  or  on 
parole  or  probation? 

If  Yes: 

Name:  Institution: 


Have  you  tvtr  been  a  voluntttr  In  a  program  offered  at  a  correctional  facility? 
Yes  or  No 


Progra  ■ :    Institution 


Oo  you  have  a  medical  condition  or  are  you  taking  prescribed  abdication  which  may  Inhibit 
/our  ability  to  provide  responsible  sponsorship  for  this  Inmate? 


Purpose  of  Sponsorship: 


CIIWINAL  INFOtWAnON 

Have  you   ever  been  arrested  and  charged   with  anything  other  than  a   Motor  Vehicle 

Violation? 

If  Yes: 

Charge  (s):  Disposition  (s): 
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Are  you  '"  SOSSess-C  cr  u  ,:;ense  ::  Zi~y  *irf  arm's  or  an  F'Z    .iri 

Yes  or  No 

Are  there  any  weapons  in  the  hone? 
Yes  or  No 


what  types: 


Oo  you  or  anyone  in  the  household  possess  Orugs  or  Prescribed  Medications? 
Yes  or  No 


what  types: 


Art  there  alcoholic  beverages  in  the  hoae? 
Yes  or  No 

Sponsor  austshow  proof  of  identification  at  tie  t  of  the  Interview. 

Sponsor  aust  provide  copy  of  latest  telephone  bfll  1n  order  to  verify  telephone  nuaber  and 
address. 


Signature  of  Sponsor 


Date 

Signature  of  Investigator 

Date 
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INSTITUTION: 


NAME  OF  INMATE  BOSS  SPONSORED: 


FURLOUGH  SPONSOR  INTERVIEW 
SUMMARY  (NARR  A  nVE  FORM): 


HOMEINVESTIGATOMmiFOftHED:    YES    SO 


SUPERINTENDENT'S  SI6  NATURE  CHIEF  OF  IN  VESTI6  ATIONS  SI6N  ATU  RE 

SPONSORSHIP:    APPROVED     DISAPPROVED      SPONSORSHIP:    APPROVED    DISAPPROVED 
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INSTITUTION: 


NAME  OF  INMATE 


INTERVIEW:  CORI  A  PETITIONER 

PETITIONER'S  NAME:  

ADDRESS:  

PETITIONER'S  REMARKS/COMMENTS:  (LE.-OETAIIS  OF  CRIME,  REASON  FOR 
PETITION  AGAINST  INMATE,  ANT  FORESEEN  PROBLEMS  ITTH  ^MATE'S 
PURPOSED  FURLOUGH,  ANT  CONTACT  WITH  INNATE  SINCE  fROiLCUTIOK, 
ETC.) 


INVESTIGATOR'S  SI6NATURE:  DATE: 
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INSTITUTION: 


NAME  OFINNATE 


INTERVIEW:    POLICE  CHIEF  WHERE  SPONSOR  RESIDES 
CHIEF'S  NAME:  CITY/TOWN: 


CHIEF'S  REMARKS/COMMENTS:  (LE.-BAC  K6R0UN  0  INFORMATION  ABOUT 
SPONSOR,  ANY  FORESEEN  PROBLEMS  WITH  INNATE  SPENDING  FURLOUGH  IN 
COMMUNITY, ETC.) 


INVESTIGATOR'S  SI6NATURE:  DATE: 
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J.   WILLIAM  HORTON'S  CARVE  WORK  EVALUATION 
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CARVE 

WORK  EVALUATION 


NAME:  (A 


21 


lex  v^ 


W^c" 


y^ 


FERNALD   MET. STATE 


MASS  MENTAL  HEALT 


STARTING  DATE:  4^6*    Of 


POSITION:^  i(\\  Uin^U^ 

WORKSITE;  «UWgr<g'Z«W    fZ^A^^A        Aff*±  **£  VpArO     H&fUV-     1 6/4T~£  ^  ^CU 
SUPERVISOR (S)  :    ^g      ££j^dSfg<Lg 

PERIOD  OF  EVALUATION:   FROM: 


TC:   M\Wt? 


ALL  OF  THE  TIME 
I.   PERSONAL  HABITS 

1.  ■  Feliable /\ 

2.  Responsible y\ 

3.  Interested  in  work 

4 .  We  1 1  groove! 

5.  Has  realistic  expectations 
for  himself 

COMMENTS:    IaJ^JlAj^    oU^rWyO    I0&64    ^y<JL^ 


MOST  OF  THE  TIME  NOT  USUAL. 


X 


\^j^  *       /*&  d?  jSt 


*sy 


II.  WORK  HABITS 



1 .  Punctual _ 

2 .  Uses  common  sense ; 

3.  Carries  out  assigned  duties 
properly  and  with  completion...    /\ 

4.  Dresses  appropriately ^\ 

5.  Knows  and  observes  applicable 
hospital  rules  and  regulations. 

6.  Informs  appropriate  persons 
when  leaving,  where  going,  and 
when  returning  to  ward •_ 

7.  Can  be  relied  upon  to  carry  out 
instructions  without  close 
supervision _ 

8.  Is  able  to  work  under  pressure.. ^*CT 

COMMENTS  fa/Us6***+*^  ~yj  iy'^y  tC&ckJ-^C;  ^^/U^dZj  ^ze> 
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invjL  _ 


ALL  OF  THE  TIME   MOST  OF  THE  TIME  NOT  USUAL 
1 1 1. RELATIONSHIP  WITH  STAFF 

1.  Accepts  directions /  \ 

2.  Works  effectively  with  other 

staff  members /x        

3.  Is  responsible;  can  be  relied        / 

upon ___ 

4.  Is  tactful  when  talking  with 


_V* 

COMMENTS:    Q(JJ&a^  __  i*j--o~^0     <r_-_l-____________-J_-;  ^^V^*'  ?4~:  C* 

IV.  RELATIONSHIP  WITH  CLIENTS  - 

1.  Likes  clients //^  . 

^ 

2.  Has  empathy  for  the  clients 

3.  Respected  and  trusted  by  clients     /x 

4.  Comfortable  with  clients xx 

5.  Helps  clients  help  themselves.  •______ 

6.  Has  a  good  sense  of  humor '_  s^** 

7.  Is  a  good  listener X^ 

8.  Gives  directions  and  sets  limius 

in  an' effective  manner /\ 

COMMENTS :        UyjA^w^  V.   c^.**/  ___-_-_-  *^  (j2<JL^^     7/U^^uud ZsCtZ?  * 

O*   '^<5o4  CxAsy's^^  iyv<A^A2  ^\  ___!_*_______  <  9^^^yS^>  ^£b_A - 

V.      OVERALL  PERFORMANCE 

Please  comment  on  any  recent  changes  in  behavior :  Q^A  C&dJizJ^L  (-4J&~A^-g*y 

^  'bj^chJL  ^e^^L_^^u^^  j^__9_^_____^__i£3_il__ig. 

Signature  of  Work  Supervisor: __.,  ;     Date: 

Signature  of  CARVE  Volunteer: Date: 

Comments  of  CARVE  Volunteer: 

Signature  of  CARVE  Officer/Counselor:      ^>  -  X  '  ••  ^:~*/  '■'      Date:  V /¥_______ 

— ~— rf ■ — ,-   *  _^ _  /  *•  /  f.  /    v  ; 


Comments  of  CARVE  Officer /Counselor: 

/  -i  -  i  -      *    ■  _  i  -    i  ____■__ _____ f^M 


_ — <: — <-*_-- _£ , —        ^  /  y  /  ^  /    v 

i_      ;    ,  '    ___>        r  *_-         ______>      _      __--! 
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K.      M.G.L.A.    CHAPTER  6,    SECTION   172 
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6:171.                                        GOVERNOR,  LT.  GOVERNOR  ETC.                                 [Chap.  6.] 

regulations  by  each  criminal  justice  agency  shall  be  subject  to  the  22 

approval  of  the  board,  and  shall  be  promulgated  within  time  limits  set  23 

by  the  board.  If  any  criminal  justice  agency  holding  evaluative  informa-  24 

tion  fails  to  promulgate  such  regulations,  then  the  board  shall  promul-  25 

gate  such  regulations  with  respect  to  that  criminal  justice  agency.  26 

Evaluative  information  shall  be  subject  to  the  provisions  of  section  one  27 

hundred  and  seventy-two  and  section  one  hundred  and  seventy-eight,  as  28 

if  such  information  was  criminal  offender  record  information.  29 

6:172.    Accessibility  and  Dissemination  of  Information;  Listing  of  Agencies 
or  Individuals  Receiving  Information. 

Section  172.    Except  as  otherwise  provided  in  sections  one  hundred  1 

and  seventy-three  to  one  hundred  and  seventy-five,  inclusive,  criminal  2 

offender  record  information,  and  where  present,  evaluative  information,  3 

shall  be  disseminated,  whether  directly  or  through  any  intermediary,  4 

only  to  (a)  criminal  justice  agencies;  (b)  such  other  agencies  and  individu-  5 

als  required  to  have  access  to  such  information  by  statute  including  6 

United  States  Armed  Forces  recruiting  offices  for  the  purpose  of  deter-  7 

mining  whether  a  person  enlisting  has  been  convicted  of  a  felony  as  set  8 

forth  in  Title  10,  section  504  of  the  United  States  Code;  to  the  active  9 

or  organized  militia  of  the  commonwealth  for  the  purpose  of  determining  10 

whether  a  person  enlisting  has  been  convicted  of  a  felony,  and  (c)  any  11 

other  agencies  and  individuals  where  it  has  been  determined  that  the  12 

public  interest  in  disseminating  such  information  to  these  parties  clearly  13 

outweighs  the  interest  in  security  and  privacy.  The  extent  of  such  access  14 

shall  be  limited  to  that  necessary  for  the  actual  performance  of  the  crimi-  15 

nal  justice  duties  of  criminal  justice  agencies  under  clause  (a);  to  that  16 

necessary  for  the  actual  performance  of  the  statutory  duties  of  agencies  17 

and  individuals  granted  access  under  clause  (b);  and  to  that  necessary  18 

for  the  actual  performance  of  the  actions  or  duties  sustaining  the  public  19 

interest  as  to  agencies  or  individuals  granted  access  under  clause  (c).  20 

The  board  shall,  after  consultation  with  the  council,  certify  those  agen-  21 

cies  and  individuals  requesting  access  to  criminal  offender  record  infor-  22 

mation  that  qualify  for  such  access  under  clauses  (a)  or  (b)  of  this  section,  23 

and  shall  specify  for  each  such  agency  or  individual  certified,  the  extent  24 

of  its  access.. The  board  shall  make  a  finding  in  writing  of  eligibility,  25 

or  noneligibility  of  each  such  agency  or  individual  which  requests  such  26 

access.  No  such  information  shall  be  disseminated  to  any  agency  or  indi-  27 

vidual  prior  to  the  board's  determination  of  eligibility,  or,  in  cases  in  28 

which  the  board's  decision  is  appealed,  prior  to  the  final  judgment  of  29 

a  court  of  competent  jurisdiction  that  such  agency  or  individual  is  so  30 

eligible.  31 

No  agency  or  individual  shall  have  access  to  criminal  offender  record  32 

information  under  clause  (c),  unless  a  majority  of  the  board,  and  a  major-  33 

ity  of  the  council,  each  voting  as  a  separate  body,  determines  and  certifies  34 

that  the  public  interest  in  disseminating  such  information  to  such  party  35 
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6:172.  GOVERNOR,  LT.  GOVERNOR,  ETC.  [Chap.  6.] 

dearly  outweighs  the  interest  in  security  and  privacy.  The  extent  of  36 

access  to  such  information  under  clause  (c)  shall  be  determined  by  major-  37 

ity  vote  of  persons  comprising  the  membership  of  the  board  and  the  coun-  38 

cil  voting  as  a  single  group  at  a  duly  scheduled  board  meeting.  39 

Certification  for  access  under  clause  (c)  may  be  either  access  to  informa-  40 

tion  relating  to  a  specific  identifiable  individual,  or  individuals,  on  a  single  41 

occasion;  or  a  general  grant  of  access  for  a  specified  period  of  time  not  42 

to  exceed  two  years.  A  general  grant  of  access  need  not  relate  to  a  request  43 

for  access  by  the  party  or  parties  to  be  certified.  Except  as  otherwise  44 

provided  in  this  paragraph  the  procedure  and  requirements  for  certifying  45 

agencies  and  individuals  under  clause  (c)  shall  be  according  to  the  provi-  46 

sions  of  the  preceding  paragraphs  of  this  section.  47 

Each  agency  holding  or  receiving  criminal  offender  record  information  48 

shall  maintain,  for  such  period  as  the  board  shall  determine,  a  listing  49 

of  the  agencies  or  individuals  to  which  it  has  released  or  communicated  50 

such  information.  Such  listings,  or  reasonable  samples  thereof,  may  from  51 

time  to  time,  be  reviewed  by  the  board  or  the  council  to  determine  52 

whether  any  statutory  provisions  or  regulations  have  been  violated.  53 

Dissemination  of  criminal  offender  record  information  shall,  except  as  54 

provided  in  this  section  and  for  purposes  of  research  programs  approved  55 

under  section  one  hundred  and  seventy-four,  be  permitted  only  if  the  56 

inquiry  is  based  upon  name,  fingerprints,  or  other  personal  identifying  57 

characteristics.  The  board  shall  adopt  rules  to  prevent  dissemination  of  58 

such  information  where  inquiries  are  based  upon  categories  of  offense  59 

or  data  elements  other  than  said  characteristics;  provided,  however,  that  60 

access  by  criminal  justice  agencies  to  criminal  offender  record  informa-  61 

tion  on  the  basis  of  data  elements  other  than  personal  identifying  charac-  62 

teristics,  including  but  not  limited  to,  categories  of  offense,  mode  of  63 

operation,  photographs  and  physical  descriptive  data  generally,  shall  be  64 

permissible,  except  as  may  be  limited  by  the  regulations  of  the  board.  65 

Any  individual  or  agency,  public  or  private,  that  receives  or  obtains  66 

criminal  offender  record  information,  in  violation  of  the  provisions  of  67 

this  statute,  whether  directly  or  through  any  intermediary,  shall  not  col-  68 

lect,  store,  disseminate,  or  use  such  criminal  offender  record  information  69 

in  any  manner  or  for  any  purpose.  Notwithstanding  the  provisions  of  70 

this  section,  the  dissemination  of  information  relative  to  a  person's  con-  71 

viction  of  automobile  law  violations  as  defined  by  section  one  of  chapter  72 

ninety  C,  or  information  relative  to  a  person's  charge  of  operating  a  73 

motor  vehicle  while  under  the  influence  of  intoxicating  liquor  which  74 

resulted  in  his  assignment  to  a  driver  alcohol  program  as  described  in  75 

section  twenty-four  D  of  chapter  ninety,  shall  not  be  prohibited  where  76 

such  dissemination  is  made,  directly  or  indirectly,  by  the  motor  vehicle  77 

insurance  merit  rating  board  established  pursuant  to  section  one  hundred  78 

and  eighty-three  of  chapter  six,  to  an  insurance  company  doing  motor  79 

vehicle  insurance  business  within  the  commonwealth,  or  to  such  insur-  80 

ance  company's  agents,  independent  contractors  or  insurance  policyhold-  81 

ers  to  be  used  exclusively  for  motor  vehicle  insurance  purposes.  82 
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Notwithstanding  the  provisions  of  this  section  or  chapter  sixty-six  A,  83 

the  following  shall  be  public  records:  (1)  police  daily  logs,  arrest  registers,  84 

or  other  similar  records  compiled  chronologically,  provided  that  no  alpha-  85 

betical  arrestee,  suspect,  or  similar  index  is  available  to  the  public,  86 

directly  or  indirectly;  (2)  chronologically  maintained  court  records  of  pub-  87 

lie  judicial  proceedings,  provided  that  no  alphabetical  or  similar  index  88 

of  criminal  defendants  is  available  to  the  public,  directly  or  indirectly;  89 

and  (3)  published  records  of  public  court  or  administrative  proceedings,  90 

and  of  public  judicial  administrative  or  legislative  proceedings.  91 

6:173.    Use  of  Information  for  Purposes  of  Program  Research. 

Section  173.    The  board  shall  promulgate  regulations  to  govern  the  1 

use  of  criminal  offender  record  information  for  purposes  of  program  2 

research.  Such  regulations  shall  require  preservation  of  the  anonymity  3 

of  the  individuals  to  whom  such  information  relates,  shall  require  the  4 

completion  of  nondisclosure  agreements  by  all  participants  in  such  pro-  5 

grams,  and  shall  impose  such  additional  requirements  and  conditions  as  6 

the  board  finds  to  be  necessary  to  assure  the  protection  of  privacy  and  7 

security  interests. .  8 

The  board  may  monitor  any  such  programs  to  assure  their  effective-  9 

ness.  The  board  may,  if  it  determines  that  a  program's  continuance  10 

threatens  privacy  or  security  interests,  prohibit  access  on  behalf  of  any  11 

such  program  to  criminal  offender  record  information.  12 

6:174.    Supervision  of  Participation  in  Interstate  Information  Systems  by 
State  and  Local  Agencies. 

Section  174.    The  board  shall  supervise  the  participation  by  all  state  1 

and  local  agencies  in  any  interstate  system  for  the  exchange  of  criminal  2 

offender  record  information,  and  shall  be  responsible  to  assure  the  con-  3 

sistency  of  such  participation  with  the  terms  and  purposes  of  sections  4 

one  hundred  and  sixty-eight  to  section  one  hundred  and  seventy-eight,  5 

inclusive.  6 

Direct  access  to  any  such  system  shall  be  limited  to  such  criminal  jus-  7 

tice  agencies  as  are  expressly  designated  for  that  purpose  by  the  board.  8 

Where  any  such  system  employs  telecommunications  access  terminals,  9 

the  board  shall  limit  the  number  and  placement  of  such  terminals  to  10 

those  for  which  adequate  security  measures  may  be  taken  and  as  to  which  11 

the  board  may  impose  appropriate  supervisory  regulations.  12 

6:175.    Right  of  Individual  to  Inspect  and  Copy  Record  Information  Con- 
cerning Self;  Purge,  Modification  or  Supplementation  of  Record. 

Section  175.    Each  individual  shall  have  the  right  to  inspect,  and  if  1 

practicable,  copy,  criminal  offender  record  information  which  refers  to  2 

him.  If  an  individual  believes  such  information  to  be  inaccurate  or  incom-  3 

plete,  he  shall  request  the  agency  having  custody  or  control  of  the  records,  4 
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PART  II 
COMMITTEE  REPORT 


A.  COMMITTEE  PROPOSALS 

B.  CHAIRMAN'S  REPORT  OF  REPRESENTATIVE  ROBERT  A.  CERASOLI  WITH 
PROPOSED  LEGISLATION 

C.  DISSENTING  MINORITY  REPORT  OF  REPRESENTATIVE  JOHN  C.  BRADFORD 


A.     Committee     Proposals 


H221I_I21Z_M2ZZ_M2_2XM£Z2MZ_22MMZZZIJ: 

_A£ril_4JL_J.9  8  8_ 
On  £_m££Z££_kZ_^£££££££££ZZX£_2£££££ZZ_£Z_2£i££Z_L_£££onde d  by 

_£ll£_M£££a£]l£££.£££_2££££a-Z_Za-w.£._b.Z_  s  ££i]iZ££_£££_^.^£_  second  sentence 
of  llnet  6  and  lines  7  thru  16  of.Section  2  Chapter  265 

_£i_£l!£_^£££££ll££££££_-£££I£l--£-i-££^_i£££££i:£S_ill£I££l_£ll£_i£l  l  °  w  i  n^  • 

_ AEZ_£  *:]l££_£££££E_^Il£_Z£_££ZZ£Z_£Z_5i££il££_ZE_£]l£_ZZ£££_ f*  £££££_£ hall  be 

_EHEZ£]l£f*_IlZ_Z2E£Z££EIE£E£_ZE_£_E£2£ZE£E_£££££Z£Z_£.£..a..££_££Z.££n  ^  °  r  life* 

_ifll££X£I_i£_I£iIiZ_£i_H£li££_i£_ill£_£££££i_i£II££_£!!£li_^£_£H£iill£^_kZ_ 

i2E£Z£££He.££_Z£_£.££££_££Z£££_Z££_ZZZe.j. 

_l£_££I£££_lll£li_^£_£li£ikl£_i£I_££I£l£_££^£I_££££l££_£££_llu£i r  e  ^  a£  ^ 

£lll££Zzl!!£££-^-£Z...^.!l'aP--e-----£_!?MI1J£eA  a?1^._£ffe.££Z.  £  evgn_whil£_he  is 

££IXi£i_£_Ili£-.£££i££££_l££_5£li££_l£_£ll£_li£l£_l£^I££i   No  person^  shall 
be  eligible  for  parole  under  section  one  hundred  g£^_thir t^-£j}££g...A_of _ 

Chapter  .,p££_ll££.d£ed_  and  _tyenty  seven  while  he  is  serving  a_  life  sentence 

in t  he  .  s  ^  £  o  £^  d,,  degree  until  he  has  completed  serving  twenty  years  of  such 

_£££i££££i  ,.lN,o_,E££g££.,.sJ1.aZZ.--,e  iZZ-SZ^Z^— Z££_£BZ— Z.H£Z£H£— j  work  release 
-E£££££B.»...  £JH£££Z££al..££Z££ se_E££S££E _££.-£ £Z-E££B££J?„-£2B-4y£--e--—£--—ZJ.g-_ 

£ll£_H£ll£_£l_£_2aHm£5_££££li£Z_£££££_££ii££_"Ml£_ll£_i£_£££Xi£S_£_liI* 
_£££££E££_Z££_E££il££_iE_i:lL£_ZZ£££_ii£i>£££-i.    _Z]l£_^£Z£££££_££^_£££££ZZ_ 
£il£iI_£££_££25£££_£]l£_££££££££_£i_££_£££^££_£_££££££_i££Zi£l_£_lii£_ 
££££££££_Z££_£E££^e_£_^-£_£]le._ZZ££.£._^.£££££_£££.iZ_ll£_]l££_££BEZ£££^._£.££Zi£8_ 
-5££iZ_IlZ£_Z££££_£i_£££ll_l£££££££i_^££_ii_lli£_££££££££_i£_££55£-£-- 
therefrom    aZt££_£lle_££BEZ££Z£P_£Z_£^££Z._f ZZ ^...T?ars    ky    the    governor    and 
£££££ii_££^££_£lle_£££vi£i£££_£l_££££l££_£££_]l££^££i_££l_iil£Zl£^£_£i_ 
££Z^_21ia.E£££_£££_ll££^££^._££^._£^£££Z_££Z££_]l£_£lla.ZZ_^.]l££££Z£££_^£_ 

£H^l£££_££_£ll£_£££Zi£i£££_£i_l£^_I£Z£I£i£i_££££l£_i£I_££££££l-£££-££££-- 
for_l^e_sser  offences.   The  governor  and  council  shall  not  c£J£m.£££_£h.£_ 


P-l 


s  e  n_t  e  n  c£_o  f^_o  r_p  a£d  o  n  £_P£££££_£££X  inz  a  life  sent  ££££_f.£r  murder  in  the 
sec  on  d  _  d  £  g  r  ££_  u  n_t  i.  1  h£_  h  a  s  _  c  £  m£  1  e  ££  d_££  r  v  ££  g_£  w  e  n_t  v_  v  ££  rs  of  such 

_£i_^££lZ_Z££I£_^Z_£ll£_££X£I££I_££i_££H££iI_H£i£I_£!l£_£I£Xi£i£££_£i_ 
_££££  .i£  £_  £  £  £  _h  u  n  d  r  £d_£n  d_  f  i  f  t  y  ~£w.£_  o  f  s  ai  d_  C  h  ££££  £  _o  n  e  hundred  and 

l£X£££i£l_££££l£_i£I_£££££££_££££££££— l£I_l£££££_£il£££££i 

^£.££i£H_A^^._££_£]l£££££_AZZ_£^_£ll£_M££.£££llH£££££_^£Il£££i_Ii£^£_i£_]l£££^Z_ 

£2££^£i_^Z_£££iM£I_£H£_£ll£_l£££_££££££££_£l._£]l£_ii£££_££££££££ll_££^ 

££££££i£I_£ll£_i£il£^l£l_££^_££££££££i Jl££J}_!f££££££_£i}£2:A_b£_£b£X££!_£££!:_ 

£^££H££i_i££££ii_£i_£!l£_££££££££_££Mi££lIZ_£H££i£i_£££Xi^£^_£ll£i_£ll£_ 

££Z££££I_££i_£££££iI_£!l£lI_£££_££5E£££_£li£_i£££££££_£l_£I_£££^££_£_££££££ 

£££Xl£i_£_Il££_££££££££_l££_l!H£^££_l£_£ll£_ii;£££_i££££i_£££il_]l£_]l££_ 
c£m£]L£££d_££rvi:n^_a^_^££££_£w£n£^-^^v£_^^^_^£ar£_oJf__£U£h_££n£en££j^_ 

££i_l£££ll£l_£££ll^£^_£!l££_£!!;£_££l£££££_££f[_£££££il_£l!£ll_££i_££55£££_ 

£ll£_££££.£Il££_££_££_£££^.££_£_££r£££_£££Xill£_£_2:i:^.£_££il£££££_£££_ 

5H££[££_i£_£ll£_£££££^_^£8£££_£££il._]l£_]l££_££H£i£££^_£££Xi££_£Jt_i:££££._£H£££Z 

1— 2_X££££_£JL_£££iL_£££.£££££-L 

■^£££A££_9  0A_  of    Chapter    127    of    the    Massachusetts    General    Laws    i_s    hereby 

ame n d.£ d_b y__  1  £££ r £ ±n  g_ a £_t  e  r _£ e n£  e £££_  ( £ )._£ll£_^.£2:2:£^i££_££^_££H££n.££ LB.1.- 

£££Xi^£^_£ll££_££_££££££_£]l£lI_^i_£li£i^i£_i£I_££Z_i££i££I^j._^££^_££i££££ 

£££I££Bi_£^££££i££iI_££l££££_£££Ir£5_££_££Z_£££II£B_£££^££i£~££i£i~- 
the_wa^^_o f _a_maximun_s ecur i t y    s tate    B£ j:£ on_while_he__is_s erv ing_a_ 

^£££££££_^££_5££der_i.n_£he  firs  t  degree  . Th££_£r  o£0£a_l__i£_t_£_b£_ 

— £££Ei££i*  _k  X_£]li£_P  £AA_£  £_£]!£_.?_  o  mm  i  1 1  ££  j__£££h_]££2  b  ££_££_£££_£  h  £_ 
£ro£osal_£r  i£r_£o_y_££l:ng_on_£his_££ll_L 


J 


P-2 


Vote 


Rep.  Robert  A.  Cerasoli,  Chairman 

Rep.  Denis  Lawrence,  Vice  Chairman 

Rep.  Alfred  E.  Saggese,  Jr. 

Rep.  William  P.  Nagle,  Jr. 

Rep.  Marjorie  A.  Clapprood 

Rep.  Albert  Herren 

Rep.  Patrick  Landers 

Rep.  Lawrence  Giordano 

Rep.  Kevin  O'Sullivan 

Rep.  Peter  G.  Torkildsen 

Rep.  John  C.  Bradford 


Yea 


9. 


Nay 


<2,_ 


tyLgA4M&€ 


An 


P-3 


M^SE_POST_AUDIT_AND_OVERSIGHT_COMMITTEE 

April  4,  1988 

_^£_£_E££i£n_kX_J^££££££££££i££_^££A£_£££!._£££££i*£ii_kX_R££££s  e  n  t  a  t  i  v  e 
_£i££££££^_££_ll£X£_£ll£_££EBi££££_Z£^.£_^.£_i££££E_£il£_£i££]S_£  f  c  h  e 

_M£an£_Commi.jt_t ee_o  f_the_Committee_|_s_r ££££££_££_££££££££_££X_££  *-  -*-££ 
££_^££££££££££iX£_£i££^.£££^.£_^.iil.j._li££££_i.2^i.2._£££ii_£ll£_]i££££_P££^. 
_^£^.i£_££^_2X£££.A §ll£_^£EHi££££j.£_^££i:££^ll_££££££_ll£:£_^.£££  issued 

_£££Xi£[£f*_£]l££_£]2i£_£££££££_£A£££_ii£££_£££_££££££££_£££i££_££_ 
_£h£_]Le_£^£]1a^i:on_be^ond_A£r  i:_l_jL4^J JJ?^8^ 

The  proposal  is  t o_ be  de t ermined  by  this  poll  of  the  Committee 
_£££]l_2£H^££_^.£_£££_£ll£_£££££££i:_££i££_££_Z££i:£8_££_£lli£_££J:ij._ 


Rep.  Robert  A.  Cerasoli,  Chairman 

Rep.  Denis  Lawrence,  Vice  Chairman 

Rep.  Alfred  E.  Saggese,  Jr. 

Rep.  William  P.  Nagle,  Jr. 

Rep.  Marjorie  A.  Clapprood 

Rep.  Albert  Herren 

Rep.  Patrick  Landers 

Rep.  Lawrence  Giordano 

Rep.  Kevin  O'Sullivan 

Rep.  Peter  G.  Torkildsen 

Rep.  John  C.  Bradford 


Yea 


M 


Nay 


_J___ 


Vote 


£/_Jj£jUh^V^^«£_ 


Vv> 


'.jLJl- 


■  i . 


VA    "VtJnsJfAy    U>jJ  ■;/ 


~—-uL. 


P-4 


M2U§E_P0ST_AUD^T_AND_0VERSIGHT_C0MMITTEE 

A£ril_4JL_J_988 

On  a  motion  bv_  Re£r e£en£a£^ve_He r r£n_and_£e£onded_by_R£pr£s en t at ive 
Cerasoli  to  accept  thejdraft_Comnittee_Re£ort_as_submitted_by  the 

_ii££i_££_^£_l££lili£^_iB_£ll£_^2^Z_£i_i]l£_^55i£i££_^££££ii. 
_Thi£  £ro£osal  i£_££_b£_d££££Ei££fi_kX_£]}i£_E£AA_£^_£]2£_C£mmi  *- *- e  e  » 

vote      // * s~-*    y /~\ 

Rep.  Robert  A.  Cerasoli,  Chairman  y£±±. 

Rep.  Denis  Lawrence,  Vice  Chairman  IkllL      A^'  u^*  ^;  J/xTg.  i  -  >«-  «-tf-  C 

Rep.  Alfred  E.  Saggese,  Jr.  ^-1  ^KaJI^\  L<Xi 

Rep.  William  P.  Nagle,  Jr.  bt^--^<^\/     ^tyj 

//.  r 

Rep.  Marjorie  A.  Clapprood  <U^  <?-~«*. —  \*>*s°**ir~*~--ir-r~^^^^ 

Rep.  Patrick  Landers  JV)A*L       ^b£&*^     ^ 

Rep.  Lawrence  Giordano  Zi_— 

Rep.  Kevin  O'Sullivan  "  HJL*   4gj| ,  r-_f^_^A 

*  '/j  s~-   -->'7//' 

Rep.     Peter    G.     Torkildsen  J££L  M/'-^i  •'"   /-nUk^— 

Rep.     John    C.     Bradford  JiJL'L      V?//:^    C^-     ~-*JJjfkJ~'&±. 

Yea  _jl/__  Nay    _j2. 


P-i 


M2^iI_Z2^1_M2Il_M£_2XMSIGHT_C0MMITTEE 

_A£ril_4_1_J.9  8  8_ 

_On_a_mojt  ion    by    Re£r e££££££iX£_£i£££i£££_£j-_M££ll£££_££££££!.£iii_k.X_ 

_^££££££££££iX£_££££££AA_£JL_Q£i££y2._££_££££*lAi£ll_££_££JLi£.i£££ »_ 
_ade_£ua  t  e_£roc  edur  e    wher  eb^y__^_t  ajt£_and_Loc  a  1    P£^i££_£re    notified    by_ 

_££JL£Ell£££_££^._E£i:i_££Z_£iE£_££_i£E£££_i£_i£_£]l£i£_££EHl££i:£Z_^ll£_i£._ 

_££_Z££i£££llj._£££££££ki:Z_£A£££.£^:_^£££££_lli£_££A££££j. Zlli£_£££££££i:_££ 

££_^£_^.££.££Ei££^._kZ_£lli£_££Al._££_£]l£_££5Ei££££-L_£££ll_H!£2k££_££_£££_£ll£ 

_ill£_£I££°i£l_£ll£I_i£_Z££iM_£B_illi£_££lIj. 


Vote 


Rep.  Robert  A.  Cerasoli,  Chairman 

Rep.  Denis  Lawrence,  Vice  Chairman 

Rep.  Alfred  E.  Saggese,  Jr. 

Rep.  William  P.  Nagle,  Jr. 

Rep.  Marjorie  A.  Clapprood 

Rep.  Albert  Herren 

Rep.  Patrick  Landers 

Rep.  Lawrence  Giordano 

Rep.  Kevin  O'Sullivan 

Rep.  Peter  G.  Torkildsen 

Rep.  John  C.  Bradford 


Yea 


11 


Nay 


__CL_ 


P-6 


HOUSE  .g_OST_AUDIT_AND  OVERS  I  GHT_  COMMITTEE 

_A£ril_4J__J_9  8  8_ 

_2B_£_5!£^.i:£Il_^Z_^££££££Il££^.i:X£_£i:££.^.£Il£_£l._^££llH£Il_£££°B^.£^_^.Z_ 
_  R  e  £  r  ejs  £  n  t.  a  t_  i.  v  e__  C  e  r  a  £  o  JL  i__  o  f__  Q  uin  c  y__>_£  o_  h  a  v  e__  F  u  r  1  o  u  g  h_  Boa  r  d 

_E£££i£££_^]li£ll_P££££i£_££_£i£££_££^._£££££^._^£££££_I!i££^.£££££_£E££_ 

fc o> £h£^£ublic  g£,d_ the  £re.sg.i  _Zlli£_£££££££i:_i£_££_^.£_^.£t.££Ei££^._^Z_ 

th^£_£o^l._oj[_£h£_Commi££££i_£a£h_m£mb££_£o_£££_£he_£ro£0£a^  prior  t_o 

_£££l.££_££_£lli£_££2:l.j. 


Rep.  Robert  A.  Cerasoli,  Chairman 

Rep.  Denis  Lawrence,  Vice  Chairman 

Rep.  Alfred  E.  Saggese,  Jr. 

Rep.  William  P.  Nagle,  Jr. 

Rep.  Marjorie  A.  Clapprood 

Rep.  Albert  Herren 

Rep.  Patrick  Landers 

Rep.  Lawrence  Giordano 

Rep.  Kevin  O'Sullivan 

Rep.  Peter  G.  Torkildsen 

Rep.  John  C.  Bradford 


?ea 


% 


Nay 


JL 


S 


^MJ^7y\,^   ^WwA>^ 


P-7 


HOUSE  POST  AUDIT  AND  OVERSIGHT  COMMITTEE 

_A£ril_4J__J.9  8  8_ 

_££_£_E°^.i:£Il:_^Z_^££££££Il£££iX^_£i:££^.£Il°_££_M££llH£Il_££££Il^!.£^._kZ_ 

wh£n_a^]:_^nma£££_in£e^_w^£h_£h£_Fur ]^£ugh_Boar d^  _J_hi£_£££££££J:_3-j5_£o  be 
_^£^.££.Ei££^._^.Z_£lli:£_££Ai:_££_£ll£_^£51Ei^.£££_£££ll_5£E^££_££_£££_^.ll£_ 


Vote 


Rep.  Robert  A.  Cerasoli,  Chairman 

Rep.  Denis  Lawrence,  Vice  Chairman 

Rep.  Alfred  E.  Saggese,  Jr. 

Rep.  William  P.  Nagle,  Jr. 

Rep.  Marjorie  A.  Clapprood 

Rep.  Albert  Herren 

Rep.  Patrick  Landers 

Rep.  Lawrence  Giordano 

Rep.  Kevin  O'Sullivan 

Rep.  Peter  G.  Torkildsen 


Rep.  John  C.  Bradford 


Sfea 


u 


Nay 


£L 


.^i^it-ii^k^^. 


^ 


P-8 


M2USE_P0ST_AUD^T_AND_0VERSj[GHT_C0MMITTEE 

_A£ril_4JL_^9  8  8_ 

On  a  motion  b^_Re£r e s e n t a t i v e_L and e r s_o f _P a lme r_s e c o nd e d  by 

_£o_££udy__£h£_£ec^a££^£^£a^on_o^_£ho££_£onvj:c^ed_ojf 
_  f_e  loniou  £_  B.££  d  ££_££  JL££  Ay_£_££_£ll£_££E5i  A££££  .!£_£££  sideration 

ZliA£_£££E£££l._i£_£.£_k£_^.££££Hi££^._!kZ_£lli£_££JLi:_£^._£.ll£_2£5Bi^.£££.j. 
_£££]l_meHk££_££_£££_£ll£_£££££££i_££i££_££_Z££i:££_££_£]li£._££2:ij. 


Vote 


Rep.  Robert  A.  Cerasoli,  Chairman 

Rep.  Denis  Lawrence,  Vice  Chairman 

Rep.  Alfred  E.  Saggese,  Jr. 

Rep.  William  P.  Nagle,  Jr. 

Rep.  Marjorie  A.  Clapprood 

Rep.  Albert  Herren 

Rep.  Patrick  Landers 

Rep.  Lawrence  Giordano 

Rep.  Kevin  O'Sullivan 

Rep.  Peter  G.  Torkildsen 

Rep.  John  C.  Bradford 


Yea 


LL 


Nay 


__£_ 


il'iijj.^ 


P-9 


^2idSE_POST_AUD2T_AND_nVERS^GHT_COMMj.TTEE 

April_f._L_^988 

On  a  motion  by  Re  pr  e  s  en  t  a£jiv£_C  l^£££ood_o_f  _Sha£on  seconded  by 
Representative  B££d  f_or  d_o  f__Ro£h££££rJL_£h£_Com^££_t£e_wou  Id 
require  first_degree_lifers_£nd_second_de|ree_lifers  to  receive 
gubernatorial  app  r£v£^_££_££55££££i:££__££_£££d_0_n  before 

_b_£^ng_e_l:i:g_i.b  j-£_f_or_f_u£_l£H£llj. Th  e^_c^o^mmu£^a£^^^n_w^u_l  d^_jt  h  e^n b^£^_ 

_£  o  n£  i.n  g_£n  t  u£on  a^££h££__t  hr££_y_£a££_o  £_£U£££££f  u  1  furlough 

_E£££.i£.iE££i£E.i. AA  _4££i£§_£lli£_£i5£jL_£E_iE5£££_Xi:£.l££££_.£h£ 

__t  £  r  xn£_o  _f  _  his/_  ji££_£  £  £  A  £  £  £  h  _i_£]l£E_£  il£_£  £  55  ££  £  £i  £  E_b  £  ££5££_X  °  i  d  .       A  n  v_ 

££££].£_  f_££_^l:£££_d£g_£££_£r_£££Ond_d£gr££_I:^jE£££_££_£h£n_£On£^ng£n£_ 

£££E_££££ll££_£ll£££_X££££_£A_£££££££A£l_A££A££ilIl._££££i£iE£JLA££_L_  _i£_ 

^H£3:££_£ll£.£_££5£j._££_££5£££_Xi£i:££££_£ll£_£££5£_£j[_]li£Z]l££_A££i:££8ll-L 

_£h£n__th£_£ar  o_l£_b££om££_voi:d_1 

_Z]li:£_P££P_£££i:_i£_££_^£_^.££££5£££^._^Z_£ili£_E£ii_££_£ll£_^£E5i££££2._ 
_£££]l_5£5k££_££_£££_£ll£_E££E£££A_£££££_££_X£££E§_£E_£]2i£  ££^Aj. 


Rep.  Robert  A.  Cerasoli,  Chairman 

Rep.  Denis  Lawrence,  Vice  Chairman 

Rep.  Alfred  E.  Saggese,  Jr. 

Rep.  William  P.  Nagle,  Jr. 

Rep.  Marjorie  A.  Clapprood 

Rep.  Albert  Herren 

Rep.  Patrick  Landers 

Rep.  Lawrence  Giordano 

*ep.  Kevin  O'Sullivan 

,tep.  Peter  G.  Torkildsen 

lep.  John  C.  Bradford 


ea 


oC    Nay    __^_. 


(&UL4& 


<v)< 


$&  i^£^JLJL«  HO  jffl. 

■N  . 


P-10 


it 


HOUSE  POST  AUDIT  AND  OVERSIGHT  COMMITTEE 


April  4,  I  9  8  8 


Representative     CI £PP££od_of_Sharon1_the_Committee_moves_to_e stablish 
Boards    of    Visitors     for    each    state    detention_center__to    act     in    the 

_capacj1_ty    of   £y_e££.Aj|i!JL-L_  _Zll.£_^£a£^._£ll£Ai_££££i££_£A_£iX£_H!£m^.ers    not 

£EEi:£y£^_^.X   £^£_^£££.£_£££££Z_or_Z£^.£££A_^£X£££E£££_£££_£££° in  t  ed    by 

_Ill£_^°X£IH£I_i£I_B££_!!!£££_i]l£B_I^£_iliI££_I££I_i£I!!ii Z]l£_£££ms    shall 

be    staggered.  T  h  e  _  B  o  a  r  d  s  _  du  tie  s_  shall  _  in  elude  _  in  vest  ig  a  ting    p_rison 

_^i££H£k£££££i_£ll££]S_££_A£X£££_£££4i£i£££jL._£h£££y_£_A££_££y_d£££^in£n_tal:_ 

££^A££££££_£££ll_££_^.££§£J._£££]S£££££ii££j._£££j.A_££^._I££££._^A£li_i£5££££_£.£_ll£££ 
_S£i£Y.£££££_£££^.i^.£££.i£ii:Z_i£_£_^.££i8££££^._££££jL   _Zll£X_£]l£.Li_£A££_£i:£._£££_ 

_E£E^£I_££_££££l£_££i_l£ll££l!li_^££^_I£l££££_££_£i!l££_I£Zi£^_££!!Em£££i 


Zlli£_£££££££.i:_i£_£.£_k£_^.££££5A££^._hz_£.lli£_££i:i:_£^._£.]l£_^£B5i££.££2._£££il_E£H^>er 

_££_£££_£]l£_E££££££l_E£i2£_££_y.££l£I_££_£lli£_E£lii 


Rep.  Robert  A.  Cerasoli,  Chairman 

Rep.  Denis  Lawrence,  Vice  Chairman 

Rep.  Alfred  E.  Saggese,  Jr. 

Rep.  William  P.  Nagle,  Jr. 

Rep.  Marjorie  A.  Clapprood 

Rep.  Albert  Herren 

Rep.  Patrick  Landers 

Rep.  Lawrence  Giordano 

Rep.  Kevin  O'Sullivan 

Rep.  Peter  G.  Torkildsen 

Rep.  John  C.  Bradford 


Mi-, 

AIL  ~ 


~J-/j>/kyj_ 


Yea 


__<?L_    Nay       __J_ 


P-ll 


M°USE_POST_AUD^T_AND_OVERS^GHT_rOMMITTEE 

A£ril__4_L__1988 

On    a    motion    b^    Re£r£s££££££Y_£_.2:L££E£££d_£.f  _.§.]2££££_and    seconded 

_  b.X_  Ji£££££££  c ££i££_^££  d  JL££  d_£JL  _ JR££il£££££ j._£ll£_££EEi££££_E£X£ s    c  h  a£ 
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Rep.  Peter    G.     Torkildsen  _^:£>_  4%~  L  f  I-JLiLm 
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On    a    motion    ^  v_  R  e£  r  e  s  e  n  t  a  t  i  v  e_B  r  a  d  f  o  r  d_o  f  _  R  o  c  h  e  s  t  e  r  j__  3  e  c  o  n  d  e  d_b  ^_ 
Representative    £l££££°°d_of_Sharonj__the_Comnittee_iiioves_to_ 
_e_s _tab  li£h_a_Re^g^men£e_d_I^nma£e__D ^££^2 _li.n£ (RID)_£rograi    in    order    to 

££A£££_£2££A££!A£il_££iH}££_£.£_£_££2£H£2:_££££££.i.   _.§.££]l_E£££.i£iE££i£i£_.f  £i£££ 
_£ha  1.  l_be_£C  r  e  ene  d^olunteer^    _ZIl£_JiJL£_£££i£££E_£il£AA_££££.i££_£.£_£w.£_ 
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_2^2._A£_£££i£££i_££££££H_££_Y.££££i:£££l._££^._£££.^£2i£_£££A£A££_££iii£i£^_ 
_£££££_££^._££kii£_£££££^.££Z_££ll££A£_^ll£££_££££i^i:£_££^._££_£i££_££i£££_ 
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Rep.  Robert  A.  Cerasoli,  Chairman 

Rep.  Denis  Lawrence,  Vice  Chairman 

Rep.  Alfred  E.  Saggese,  Jr. 

Rep.  William  P.  Nagle,  Jr. 

Rep.  Marjorie  A.  Clapprood 

Rep.  Albert  Herren 

Rep.  Patrick  Landers 

Rep.  Lawrence  Giordano 

Rep.  Kevin  O'Sullivan 

Rep.  Peter  G.  Torkildsen 


Rep.  John  C.  Bradford 
Yea  -._Ce^_  Nay    _JL. 
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B.    Chairman's     Report     with 

Proposed    Legislation 

Rep.     Robert    A.    Cerasoli 


The  Chairman's  Report 


The  House  Post  Audit  and  Oversight  Committee  is  an 
oversight  committee  charged  to  analyze,  evaluate,  and  audit 
governmental  programs  to  determine  if  legislative  intent  is 
being  carried  out  according  to  Acts  of  the  Legislature.  Post 
Audit  is  the  only  committee  of  the  Legislature  to  be  created 
both  by  statute  law  and  internal  rules  of  the  Legislature, 
and  its  Chairman  can  issue  subpoenas  independently  without 
further  approval  of  a  court  or  the  Legislature  itself. 


As  Chairman  I  have  seen  many  appointed  policy  makers 
invested  with  public  authority  undermine  that  authority  and 
their  whole  authorizing  environment.  As  a  matter  of  fact, 
the  reason  policy  makers  usually  appear  before  Post  Audit  is 
because  they  tried  to  reconfigure  political  power  within 
their  authorizing  environment.  Specifically,  many  of  the 
administrators  and  bureaucrats  that  come  before  Post  Audit 
fall  prey  to  this  chimera.  Administrative  discretion  becomes 
a  problem  for  them. 


Supposedly  the  public  and  its  legislators  determine 
the  goals,  the  Legislature  makes  the  law,  and  then  the 
executive  and  his  administrators  create  rules  and  regulations 
to  implement  the  Legislature's  Acts  in  the  most  efficient 
way.  The  breakdown  of  this  process  usually  occurs  with  the 
executive    creating    the    rules    and    regulations    that 


misinterpret  the  Legislature's  intent,  or  merely  by  creating 
rules  and  regulations  to  fill  in  gaps  in  the  law  where  no 
intent  can  be  determined.  Sometimes  the  courts  also  fill 
this  role  as  they  did  initially  in  this  case.  Another  common 
breakdown  occurs  when  an  administrator  strictly  adheres  to 
his  own  personal  or  ideological  interpretation  of  what  the 
law  and/or  the  rules  and  regulations  intend.  In  this  case, 
regarding  furloughs,  we  have  a  smattering  of  all  these 
breakdowns . 


The  request  for  a  Post  Audit  investigation  of  the 
furlough  program  came  from  a  freshman  Representative  from  the 
community  directly  affected  by  the  furlough  escapee.  The 
murderer's  first  victim  was  a  popular  seventeen  year  old 
youth  of  that  community  who  was  stabbed  repeatedly  and  left 
in  a  trash  can  to  die.  Obviously,  this  could  be  an  easy 
issue  to  emotionalize  and  radicalize.  Certainly,  if  one 
wanted  to  merely  eliminate  the  furlough  program  and  embarrass 
the  Governor  and  the  Department  of  Correction  (DOC)  the 
stage  was  set;  but  I  didn't  think  that  was  my  job  as  Chairman 
of  the  Committee.  I  perceived  that  my  job  should  be  more 
than  and  different  from  the  discovery  of  what  people  want. 
It  should  entail  the  creation  of  new  contexts  in  which  people 
can  critically  evaluate  and  revise  what  they  believe.  More 
specifically,  I  perceived  my  primary  responsibility  to  be  to 
foster  public  deliberation  about  where  the  public  interest 
lies,   and   what   our   common   obligations   are   to   solve   this 


problem.   The  only  way  to  achieve  this  was  through  the  public 
hearing  process. 


The  technical  problem  was  a  common  one  in  government. 
Four  separate  laws,  one  constitutional  clause  modified  by  a 
general  law,  and  department  rules  and  regulations  modifying 
these  laws  were  all  in  conflict.  There  were  no  blatant 
administrative  reconfigurations  of  power  according  to  the 
rules  and  regulations,  but  there  was  according  to  the 
statute.  Upon  intensive  investigation  apparently  no  law  or 
regulation  was  violated  by  DOC  personnel.  This  would  only 
provide  the  Committee  with  the  conclusion  that  this  case  was 
an  aberration  in  the  system  and  the  Committee  would  be 
offering  no  alternative  ways  of  understanding  departmental  or 
public  problems  on  this  issue,  nor  would  we  really  offer  any 
alternative  solutions. 


I  weighed  these  options,  and  after  meeting  with  the 
Bureau  staff,  I  instructed  them  to  approach  this 
investigation  differently.  I  was  interested  in  knowing  more 
about  the  prison  system  in  general,  and  specifically,  about 
its  goals  and  mission  and  in  reality  how  it  was  run,  who 
lives  in  it,  and  how  long  they  stayed  there.  I  wanted  to 
expose  the  system's  underlying  norms  to  critical  examination. 


After   intensive   research   and   investigation   including 
subpoenaed  information  protected  under  the  Criminal  Offenders 


Record  Information  Act  (CORI),  we  began  public  hearings.  I 
took  particular  pains  to  schedule  our  hearings  when  the 
Legislature  was  not  in  session,  so  that  each  hearing  would  be 
covered  live  on  television  gavel  to  gavel.  Each  public 
hearing  was   also   taped   for   rebroadcast   later   to   fill   dead 


time   when   the   Legislature   is   not   in   session. 


Public 


television   airs   legislative   coverage   every   Monday   through 
Thursday  between  10:00  am  and  5:00  pm. 


The  investigative  track  of  the  Committee  was  specific 
and  the  witnesses  were  weighted  fairly  on  both  sides  of  the 
issue.  I  attempted  to  guide  the  Committee  to  avoid  getting 
bogged  down  on  a  liberal-conservative  bias,  so  that  the  media 
could  not  damage  the  image  of  the  Committee  as  radical  or 
being  predisposed  to  judge  the  issue.  My  biggest  fear  was 
being  tagged  by  the  media  as  being  on  a  witch  hunt.  During 
the  public  hearings,  I  asked  probing  questions  of 
administrators  from  the  top  to  the  bottom.  We  interviewed 
first  degree  murderers,  some  eligible  for  furlough,  others 
not.  We  interviewed  survivors  of  victims  and  the  victims  of 
a  furlough  escapee.  I  asked  practical  questions  and 
philosophical  questions  of  all  of  them.  I  even  asked  all  of 
them  about  their  concept  of  justice,  punishment,  and 
retribution.  Specifically,  the  issue  of  justice  as  it 
relates  to  the  offender,  the  victim,  and  society  at  large; 
and  punishment,   i.e.   confinement,   segregation  from  society, 


and   protection   of   society;   and   finally   rehabilitation   and 
reintegration  of  the  offender  into  society. 


I  tried  to  juxtapose  widely  accepted,  but  morally, 
legally,  and  politically  inconsistent  assumptions  about  this 
issue.  I  have  questioned  all  the  conventional  metaphors  and 
analogies  used  to  justify  and  explain  policies  and  offered 
some  new  ones  in  their  place. 


In  the  state  of  Massachusetts  there  is  presently  no 
death  penalty  administered,  so  let  us  immediately  dispense 
with  this  as  a  device  of  punishment.  The  statute  law  does 
provide  for  life  imprisonment  without  parole  as  punishment 
for  first  degree  murderers.  Upon  my  Committee's 
investigation  we  have  uncovered  some  startling  facts. 
Specifically,  no  one  serves  life  imprisonment  in 
Massachusetts,  unless  they  die  in  prison  unexpectedly  while 
serving  their  term.  As  a  matter  of  fact,  it  appears  that 
first  degree  murderers  sentenced  to  life  imprisonment  without 
parole  serve  only  an  average  of  less  than  20  years  in  prison 
before  reentering  society.  This  message  is  loud  and  clear. 
You  can  take  a  human  life  in  Massachusetts  pr emedit at edly , 
with  malice  aforethought,  and  it  appears  that  you  will  serve 
no  more  than  20  years  in  prison.  Clearly,  a  human  life  in 
Massachusetts  is  worth  only  20  or  less  years  in  prison. 
Therefore,  the  question  arises,  does  the  criminal  justice 
system  in  this  state  dispense  justice? 


When  Associate  Corrections  Commissioner  Humphreys 
finished  his  testimony  before  my  Committee,  I  asked  him  if  he 
thought  the  criminal  justice  system  administered  justice  and 
he  replied  in  the  negative.  I  asked  him  if  he  had  read 
Plato's  R ££ub_li.c  ,  and  the  dialogue  between  Socrates  and 
Thrasymachus  relative  to  justice,  and  he  had  read  it.  I 
also  asked  him,   if  he  was  familiar  with  the  Melian  dialogue 

in   Thucydides'   P£l°£°.E.B.e.f|.ij*.E —-LE  >   but   with   this   he   was 

not  familiar.  I  then  recited  the  story  to  him.  I  told 
Humphreys  that  to  me,  he  represented  the  presence  of 
Thrasymachus  and  the  Athenian  envoys  all  wrapped  up  in 
one.    The  exponent  of  might  makes  right  and  that  justice  is 


expediency . 


Recognizing    that    the    superior    force    of 


aggressors  prevail  over  the  weaker,  and  that  justice  can  only 
be  considered  among  equals  in  power,  "whereas  the  stronger  do 
whatever  they  can  and  the  weaker  suffer  whatever  they  must." 
Commissioner  Humphreys  winced  at  the  thought. 

Mr.  Humphreys  believes  the  furlough  system  is  an 
essential  management  tool  to  keep  the  correctional  system 
calm  and  running  smoothly.  He  believes  that  lifers  must  have 
hope,  and  a  way  to  get  out  of  the  system,  or  they  will  make 
trouble  and  cripple  the  correctional  system. 


I  believe  that  justice  cannot  be  measured  by  utility, 
specifically  the  utility  of  preventing  trouble  within  the 
correctional  system.    In  order  for  the  system  to  function,  it 


must   administer  justice   to  all,   including  the   survivors   of 
the  victims,  as  well  as  the  society  at  large. 


The  law  prevents  reprisals  by  those  who  have  been 
oppressed  or  injured,  or  by  the  survivors  of  those  victims. 
In  order  to  prevent  vigilante  violence  or  retribution,  the 
correction  system  must  do  two  things  to  protect  the  society 
from  the  recidivism  of  confined  murderers;  first,  by  keeping 
them  confined  and  second,  by  placing  a  high  value  on  human 
life,  so  that  those  who  have  been  injured  or  oppressed  will 
not  believe  that  weak  punishment  for  first  degree  murder  is 
worth  the  price  of  retribution.  If  members  of  society 
perceive  that  this  system  cannot  protect  them,  and/or 
administer  justice,  they  will  arm  themselves  and  take 
preventative  action  against  perceived  injury. 


In  discussing  punishment  we  run  into  a  similar 
argument.  There  are  those  who  think  punishment  need  only  be 
inherently  just,  and  those  who  think  it  cannot  be  justified 
without  reference  to  its  utility  or  expediency.  Although 
justice  and  law  are  more  fundamental  and  comprehensive  ideas 
than  punishment,  this  one  problem  of  punishment  --  the 
question  of  its  purpose  --  critically  tests  the  meaning  of 
anyone's  theory  of  law  and  justice. 


Retributive  punishment  or  retaliation  seems  to  express 
the  principle  of  justice  or  fairness  in  exchange.   The  Mosaic 


beliefs  of  a  "life  for  a  life,  eye  for  an  eye  and  tooth  for  a 
tooth"  represents  this  well.  Let  us  reject  this  outright  and 
avoid  all  its  philosophical  baggage.  Let  us  talk  merely  of 
confinement.  The  murderer  is  taken  out  of  society  because  he 
is  a  danger  to  society  and  if  let  back  in,  he  could  do  injury 
again.  So  let  us  reject  the  view  of  Kant  and  Hegel  that 
retribution  and  retaliation  is  the  only_  basis  for  punishment 
or  even  the  primary  or  indispensable  reason. 


Let  us  think  of  confinement  as  a  means  of  separating 
the  murderer  from  society  and  protecting  society  from  him. 
This  is  the  purpose  of  the  correction  system.  Its  purpose  is 
to  confine,  separate,  and  segregate  first  degree  murderers 
from  society.  In  so  doing,  the  correction  system  protects 
society  from  future  injury. 


For  rehabilitation  and  reintegration  to  be  the  stated 
first  priority  of  first  degree  murderers  sends  a 
contradictory  message  to  society  at  large.  The  statute  law 
states  that  murder  in  the  first  degree  is  a  crime.  The 
punishment   for   the   conviction   of   this   crime   is   to   be 


sentenced    to    life    imprisonment    without    parole. 


If 


rehabilitation  and  reintegration  into  society  become  DOC ' s 
first  alternative  under  the  furlough  system,  a  conflicting 
message  is  being  sent  out  to  members  of  society. 
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The  law  is  being  subverted.  Life  without  parole  does 
not  mean  complete  confinement.  If  one  can  kill  and 
eventually  receive  freedom,  then  the  system  cannot  insure 
that  those  who  have  killed  will  serve  their  sentence. 
Therefore,  the  system  cannot  protect  society  from  these 
killers  and,   therefore,   killing  for  retribution  could  become 


an   al ternat  ive . 


Or,   killing   in   self   defense   can   be 


perceived  as  a  greater  alternative,  when  one  perceives  a 
threat  of  physical  harm,  no  matter  how  real  that  perceived 
threat  may  really  be! 


Under  this  system,  Thrasymachus  and  the  Athenian 
envoys  appear  correct.  I  really  don't  want  to  believe  this, 
but  might  appears  to  make  right  in  certain  situations.  Under 
this  scenario,  since  the  state  appears  to  place  a  value  of 
less  than  20  years  on  human  life,  one  need  only  decide  when 
might  makes  right  and  serve  less  than  20  years  of 
imprisonment  for  the  murder. 


I  have  certainly  simplified  this  situation  to  an 
extent.  The  criminal  justice  system  is  fraught  with 
problems.  Problems  start  right  in  the  courtroom  with  who  has 
enough  money  to  hire  the  best  attorneys,  and  problems  of 
justice  continue  with  sentencing  and  plea  bargaining.  Of 
course,  all  first  degree  murderers  had  pleaded  innocent  and 
most    first   degree   murderers   continue    to   affirm   their 


innocence . 


Many   second   degree   murderers   were   accused   of 


first  degree  murder,  but  plea  bargained  down  to  plead  guilty 
to  second  degree,  so  that  they  would  immediately  be  eligible 
for  parole.  Problems  continue  because  the  Governor  and 
Executive  Council  can  pardon  offenders  and  commute  sentences 
of  first  degree  murderers  down  to  a  lesser  sentence,  so  they 
actually  become  eligible  for  parole.  This  method  is 
essentially  used  in  conjunction  with  the  furlough  system. 
After  first  degree  murderers  have  been  in  the  furlough 
program  successfully  for  many  years,  the  Governor  commutes 
their  sentences  to  a  lesser  sentence  and  then,  they  are 
eligible  for  parole  and  eventually  paroled  out  of  the 
system.  This  accounts  for  the  less  than  20  year  average  we 
have  used  throughout  our  report. 


At  a  press  conference  on  March  22,  1988,  the  Governor 
referred  to  "those  rare  instances  where  life  sentences  are 
commuted  by  the  Governor  and  Executive  Council."  Please  be 
assured  that  eventually  almost  all  murderers  get  commuted  and 
almost  all  commuted  murderers  get  paroled.  This  cannot  seem 
to  be  denied  statistically.  Further,  be  assured  that  merely 
eliminating  furloughs  for  first  degree  murderers  will  do 
nothing  to  hamper  this  process. 


One   of   the   most   difficult   criteria   to   rebut 


is 


statistics,   and   DOC   statistics   seem   to   show  that  very  few 
first    degree   murderers    reintegrated    into    society    ever 
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recidivate.    Truly,   it   is   hard   to  determine  who  will  be  a 
non-repeat  er . 


In  the  testimony  before  my  Committee  the  Commissioner 
of  the  Massachusetts  Department  of  Correction  (DOC), 
Michael  Fair,  informed  us  that  since  1899,  it  has  been  the 
stated  mission  and  goal  of  DOC  to  eventually  reintegrate 
all  its  inmates  into  society,  except  those  sentenced  to 
death.  Since  1947  there  has  been  no  death  penalty 
administered  in  Massachusetts,  so  Fair  has  assumed  that  all 
prisoners  are  eligible  and  most,  not  all,  are  candidates. 


In  order  to  deal  with  the  above  questions,  I  would 
like  to  treat  them  philosophically  according  to  the  ideas  of 
punishment  and  justice.  The  view  of  Kant  and  Hegel  that 
"retribution  or  retaliation  is  the  only  basis  for  punishment, 
not  merely  the  primary  or  indispensable  reason,"  meets  its 
exact  opposite  in  the  completely  utilitarian  theory  found  in 
the  works  of  Plato,  Hobbes,  and  Locke. 


I  rest  my  arguments  mainly  in  the  Protagoras . 
While  arguing  for  the  proposition  that  virtue  can  be  taught, 
Protagoras  insists  that  "no  one  punishes  the  evil-doer  for 
the  reason  that  he  has  done  wrong.  But  he  who  desires  to 
inflict  rational  punishment  does  not  retaliate  for  a  past 
wrong  which  cannot  be  undone.  He  has  regard  to  the  future, 
and  is  desirous  that  the  man  who  is  punished,  and  he  who  sees 
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him  punished,  may  be  deterred  from  doing  wrong  again." 
Protagoras  would  punish  for  the  sake  of  prevention,  thus 
clearly  implying  that  virtue  is  capable  of  being  taught. 

When  each  of  the  survivors  of  the  murder  victims  were 
before  my  Committee,  I  asked  them  if  they  thought  punishment 
of  the  offender  would  provide  retribution.  Each  of  them 
responded  in  the  negative,  stressing  that  nothing  could 
replace  their  loss.  They  seemed  less  interested  in  revenge 
and  more  interested  in  protecting  others  from  suffering  the 
same  loss.  Each  said  they  were  not  there  to  ask  for  a  death 
penalty  or  revenge,  they  wanted  society  protected  from  the 
perpetrators  of  premeditated  and  heinous  violent  crimes. 


Plato  himself  seems  to  adopt  the  opinion  of 
Protagoras.  In  the  La.w^ ,  wherein  he  sets  forth  the 
provisions  of  a  detailed  penal  code,  Plato  says  no  man  is 
to  be  punished  "because  he  did  wrong,  for  that  which  is  done 
can  never  be  undone,  but  in  order  that,  in  the  future  times, 
he,  and  those  who  see  him  corrected,  may  utterly  hate 
injustice,  or  at  any  rate  abate  much  of  their  evildoing." 
Yet,  he  also  goes  on  to  say  that  the  law  "should  aim  at  the 
right  measure  of  punishment,  and  in  all  cases  the  deserved 
punishment."  This  qualification  seems  to  be  balanced  by  his 
remarks  on  the  death  penalty,  which  he  thinks  should  be 
imposed   only   on   "the   incurable,   who   cannot   profit   from 
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punishment,  and  whose  execution  would  be  an  example  to  other 
men  not  to  offend." 

Thus,  we  get  back  to  the  pointed  question,  how  do  we 
determine  who  is  incurable  and  who  will  not  profit  from 
punishment?  Obviously  DOC  at  present  is  not  entirely 
capable  of  making  this  determination  because  the  aftermath  of 
the  Horton  furlough  escape  was  heinous  enough  to 
counterbalance  the  good  of  many  successful  r ein t egra t ees . 
This  question  hits  at  the  most  vulnerable  spot  in  the  system, 
because  our  public  hearings  proved  there  is  not  even  a 
laundry  list  of  written  intellectual  criteria  by  which  the 
furloughs  are  granted.  When  asked  to  detail  the  intellectual 
exercise  that  members  of  the  furlough  boards  undertook  to 
determine  fitness,  most  could  only  outline  gut  feelings  on 
which  to  base  their  decisions.  Very  few  written  records  even 
existed  relative  to  the  Horton  furlough  itself. 


Like  Plato,  Hobbes  places  the  reason  for 
punishment  in  the  future  rather  than  in  the  past, 
particularly,  in  its  utility  to  procure  certain  effects 
rather  than  in  its  effecting  retaliation.  Hobbes  states  it 
as  a  law  of  nature  that  "in  revenges  (that  is  retribution  of 
evil  for  evil),  men  look  not  at  the  greatness  of  the  evil 
past,  but  the  greatness  of  the  good  to  follow.  Whereby  we 
are  forbidden  to  inflict  punishment  with  any  other  design 
than  for  the  correction  of  the  offender,  or  the  direction  of 
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others."  Anything  else  he  calls  an  act  of  hostility. 
Therefore,  Hobbes  believes,  "the  chief  aim  of  punishment  in 
securing  the  reformation  and  the  deterrence  of  criminals  is 
to  maintain  the  public  peace." 

To  paraphrase  Hobbes,  "A  punishment  is  an  evil 
inflicted  by  public  authority"  on  those  who  have  transgressed 
the  law,  "to  the  end  that  the  will  of  men  may  thereby  the 
better  be  disposed  to  obedience."  For  him,  a  law  without  a 
penalty  attached  is  not  a  law,  but  vain  words.  It  fails  to 
achieve  the  end  of  law,  which  is  the  same  as  the  end  of 
punishment.  "The  worst  offenses,  those  to  be  prevented  by 
the  most  severe  penalties,  are  crimes,  not  against 
individuals,  but  those  that  are  of  most  danger  to  the  public." 

It  is  important  to  note,  that  throughout  our  furlough 
hearings,  I  tried  to  frame  this  subject,  so  as  to  question, 
the  very  norms  and  ideas  upon  which  the  criminal  justice 
system  is  based . 

If  the  general  public  becomes  readily  aware  of  the 
inability  of  the  justice  system  to  mete  out  justice,  then 
they  will  lose  respect  for  that  system.  The  very  system  they 
depend  upon  to  protect  them  cannot  even  protect  them  from 
recidivists  sentenced  to  life  in  prison  without  parole.  If 
there  is  general  public  acceptance  of  the  fact  that  one  can 
commit  first  degree  murder  and  only  serve  less  than  20  years 
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in  prison,  then  it  could  become  generally  acceptable  that 
individuals  may  be  willing  to  pay  that  price  to  protect 
themselves  from  perceived  threats.  The  Goetz  case  is  only 
an  early  symptom  of  someone  protecting  himself  from  a 
perceived  threat  whether  that  threat  was  real  or  not.  This 
is  a  very  dangerous  message  to  be  projecting  to  society  at 
large  . 


I  believe  similarly  to  Hobbes  that  we  must  maintain 
the  public  peace.  We  must  be  concerned  with  the  public's 
perception  that  the  system  works,  and  that  each  citizen 
perceives  that  they  can  receive  justice  at  the  hands  of  this 
system.  Punishment  should  be  perceived  as  a  method  of 
confinement  and  deprivation  of  freedom  that  protects  society 
from  future  depredations  similar  to  the  ones  perceived  by 
Aquinas  and  Locke.  This  confinement,  especially  of  those 
who  have  broken  the  ultimate  covenant  by  murdering  another, 
must  separate  these  people  from  the  general  population  simply 
so  they  don't  murder  again.  One  could  suggest  that  there  is 
no  difference  between  multiple  murders  and  genocide.  A 
multiple  murderer  may  murder  a  family,  just  women,  or  just 
children;  what  really  is  the  difference  between  murdering 
those  of  one   religion,   or  seven  nurses   in  an  apartment   in 


Chicago?     It   certainly   is   difficult   to   determine, 
initially,  confinement  is  essential. 


So 
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According  to  DOC  testimony,  first  degree  murders  are 
very  passive  in  prison.  Most  are  very  cooperative  and 
willing  to  work  to  better  their  situation.  I  asked 
correction    officials    to    explain    what    combination    of 


circumstances    pacified    these    inmates. 


Was    it    the 


correctional  programs,  the  long  deprivation  of  freedom,  or 
was  it  some  religious  or  repentant  experience  that  had 
occurred?  I  suggested  that  it  was  a  combination  of  all 
aspects  working  together.  The  prisoners,  in  response  to  the 
same  line  of  questioning,  agreed  with  me.  These  effects 
working  together  are  essential,  if  first  degree  murderers 
want  a  continued  hope  of  return  to  society. 


It  seems  generally  agreed  among  our  philosophers  that 
moral  responsibility  on  the  part  of  the  offenders  is  one 
indispensable  condition  of  just  punishment  for  their 
misdeeds.  It  is  also  indispensable  for  those  who  hope  to 
reintegrate  into  society. 


I  have  wrestled  with  this  issue  intensely  and  my 
thoughts  are  as  follows.  We  can  eliminate  the  existing 
furlough  program  for  first  degree  murderers,  but  we  must  look 
at  the  consequences  of  doing  this.  Eliminating  the  program 
will  not  stop  the  Governor,  with  the  advice  and  consent  of 
the  Governor's  Council,  from  pardoning  or  commuting  sentences 
of  murderers.    The  pardon  is  established  in  the  Massachusetts 
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Constitution,  but  if  the  offense  is  a  felony,  the  Legislature 
shall  have  the  power  to  prescribe  the  terms  and  conditions 
upon  which  a  pardon  may  be  granted.  Literally,  commutation 
is  simply  a  synonym  for  pardon,  but  legally,  the  commutation 
is  used  to  signify  a  reduction  in  sentence.  The  way  first 
degree  murderers  sentenced  to  life  imprisonment  without 
parole  presently  get  reintegrated  into  society  is  as 
follows.  After  serving  twelve  years,  according  to  DOC 
regulation,  first  degree  murderers  are  eligible  for 
furlough.  Historically,  this  time  period  was  five,  then 
seven,  then  ten,  and  now  twelve  years.  Every  time  there  has 
been  trouble  with  a  furloughed  inmate,  the  time  frame  has 
increased.  After  years  of  successful  furloughs  inmates  apply 
for  a  pardon.  The  Governor  usually  rejects  the  pardon,  and 
grants  a  commutation  of  a  lesser  or  reduced  sentence,  thereby 
making  the  inmate  immediately  eligible  for  parole.  After  a 
few  more  years  of  successful  furloughs,  the  inmate  applies 
for  parole  and  often  times  will  receive  it. 


Therefore,  if  the  furlough  system  is  eliminated,  the 
Governor  will  still  grant  outright  pardons  without  the  inmate 
having  had  the  benefit  of  the  furlough  experience.  It 
certainly  is  not  in  the  public's  interest  to  reintegrate 
inmates  into  society  without  some  type  of  socialization 
experience . 
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Throughout  the  hearings,  testimony  has  shown  that  the 
increased  deprivation  of  freedom,  combined  with  personal 
repentance,  acceptance  of  responsibility  for  the  crime,  and 
DOC  programs  have  been  relatively  successful  in  preparing 
inmates  for  furlough.  Instead  of  depending  on  psychological 
and  personal  evaluation  of  the  inmates  in  determining 
suitability  for  reintegration,  let  us  depend  on  the 
universally  agreed  upon  method,  increased  deprivation  of 
freedom.  Instead  of  depending  on  three  separate  anonymous 
furlough  boards,  the  superintendent  of  the  prison,  the 
corrections  commissioner,  and  finally  the  Governor  and 
Governor's  Council;  let  us  continue  to  depend  on  the 
appointed  officials  for  expertise,  but  let  us  find  a  single 
elected  authority  upon  whom  we  can  ultimately  assign  the 
blame  for  a  mistake.  The  Governor  should  ultimately  bear  the 
responsibility  for  such  important  decisions,  not  anonymous 
bureaucratic  boards  shrouded  under  the  protection  of  CORI 
and  shielded  away  from  the  public  and  the  press. 


The  Lawrence  Eagle  Tribune  won  a  Pulitzer  Prize  for 
covering  this  issue,  and  it  only  received  critical 
information  on  this  subject  because  Post  Audit  subpoenaed  it, 
and  DOC  subsequently  released  this  information  to  the  press. 


My  personal  opinion  is  that  CORI  should  be  abolished 
outright,  although  to  be  fair,  the  Committee  took  no  position 
on  this  issue. 
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On  March  22,  1988,  the  Governor  also  unveiled  a  wide 
ranging  criminal  justice  program  including  a  presumptive 
sentencing  (a  misnomer  for  truth  in  sentencing)  bill.  All  of 
this  will  do  nothing  to  correct  the  serious  problem  of 
sentencing  for  murderers.  Therefore,  legislation  filed  with 
this  report  will  provide  the  only  alternatives  presently 
available.  This  legislation  will  provide  that  no  person 
shall  be  eligible  for  any  furlough,  work  release  program, 
educational  release  program,  or  any  program  conducted  outside 
the  walls  of  a  maximum  security  state  prison,  while  he  is 
serving  a  life  sentence  for  murder  in  the  first  degree. 


Also,  the  legislation  will  prevent  the  Governor  and 
Executive  Council  from  commuting  the  sentence  of  or  pardoning 
a  person  serving  a  life  sentence  for  murder  in  the  first 
degree,  until  he  has  completed  serving  twenty-five  years  of 
such  sentence.  It  also  further  provides  that,  the  Governor 
and  Executive  Council  shall  not  commute  the  sentence  of  or 
pardon  a  person  serving  a  life  sentence  for  murder  in  the 
second  degree,  until  he  has  completed  serving  twenty  years  of 
such  sentence  . 


This  legislation  accomplishes  some  very  important 
goals.  First,  it  addresses  release  programs  which  are  not 
covered  by  simply  banning  furloughs.    Convicted  first  degree 


murderers 


enter     release     programs     through     DOC's 


classification   system.    This   system  declassifies   them  from 
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maximum  to  medium  to  minimum  security.  Murderers  must  be  in 
a  minimum  security  setting  to  participate.  Clearly, 
according  to  DOC's  own  statistics  over  50%  of  all  prison 
escapes  are  from  minimum  security  settings.  Very  few  to  none 
escape  yearly  from  maximum  security.  Cedar  Junction  is  the 
only  maximum  security  state  prison.  Experience  has  proven 
that  furlough  and  release  programs  are  merely  honor  programs, 
and  cannot  be  secured  if  murderers  really  want  to  escape. 


The  final  question  to  be  answered  revolves  around 
sentencing.  How  long  should  convicted  first  and  second 
degree  murderers  serve  in  prison?  The  law  specifies  that 
first  and  second  degree  murderers  should  serve  life 
imprisonment.  First  degree  murderers  must  serve  their  life 
sentence  without  parole,  and  second  degree  murderers  are 
immediately  eligible  for  parole. 


Therefore,  immediately  the  parole  statute  conflicts 
with  the  sentencing  of  second  degree  murderers.  In  reality 
what  the  law  states  and  what  the  law  accomplishes  are  totally 
different.  In  fact,  with  furloughs  (statute  law  modified  by 
the  Supreme  Court,  and  further  modified  by  rules  and 
regulations)  and  release  programs  (statute  law  modified  by 
rules  and  regulations),  no  one  serves  life  imprisonment, 
unless  they  die  there  unexpectedly.  Furthermore,  almost  all 
first   degree   life   sentences   are   eventually   commuted   to   a 
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lesser   sentence,   and   then   eventually   these   individuals  are 
paroled  back  into  society. 


The  legislation  recommended  by  the  Committee  accepts 
the  testimony  of  the  experts,  DOC  officials,  and  murderers 
at  face  value.  We  believe  that  the  longer  one  serves  in 
prison  the  less  likely  they  are  to  recidivate,  although,  it 
is  clear  to  us  that,  no  one  can  present  scientifically  proven 
data  to  back  this  up. 


Therefore,  on  face  value,  the  Committee  has  taken  one 
small  step  to  require  murderers  to  spend  more  time  in 
prison.  The  public  deserves  a  better  share  of  whatever 
little  justice  remains  within  the  system.  If  there  is 
opposition  to  our  proposals  from  the  Executive  Branch,  it 
will,  at  the  very  least,  expose  to  public  scrutiny  the 
paradox  and  absurdity  of  the  present  untruthful  sentencing 
system.  The  prosecutors  appear  to  be  working  hard  to  get 
murderers  off  the  street,  while  DOC  appears  to  be  working 
hard  to  get  them  out  of  prison. 


The  burden  of  proof  will  be  on  those  who  oppose 
requiring  first  degree  murderers  from  serving  at  least 
twenty-five  years  of  a  life  sentence.  The  very  norms  and 
ideas  upon  which  the  criminal  justice  system  is  based  must  be 
shaken  at  their  foundations.  The  public  must  ask  these 
opponents  a  few  very  simple  questions.    If  you  oppose   the 
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death  penalty,  and  if  you  oppose  life  imprisonment,  and  if 
you  oppose  twenty-five  years  imprisonment  for  first  degree 
murderers,  then,  what  do  you  favor  and  what  price  is  justice? 


We  must  avoid  at  all  costs  the  precipitous  drop  into 
the  chasm  of  uncertain  justice  and  heed  Gerald  W.  Johnson's 
ominous  warning,  "When  justice  herself  turns  prostitute  the 
crime  is  more  heinous  than  anything  that  the  wickedest  man 
alive  can  perpetrate  as  an  individual." 


ROBERT  A.  CERASOLI 
CHAIRMAN 

COMMITTEE  ON  POST  AUDIT 
AND  OVERSIGHT 
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&hp  (Enmmomupaltb   nf  iHaaaarhuBptts 


IN  THE  YEAR  ONE  THOUSAND  NINE  HUNDRED  AND  EIGHTY-  EIGHT 


An  Act 


FURTHER  CLARIFYING  THE  LAWS  RELATIVE  TO 
TEMPORARY  RELEASE  PROGRAMS. 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  assembled,  and  by  the 
authority  of  the  same,  as  follows: 


SECTION 


Section  49A  of  Chapter  127  of  the  General  Laws  as 


appearing  in  the  1986  Official  Edition  of  the  General  Laws  is 
hereby  amended  by  inserting  after  the  word  "parole"  in  line 
twenty-four,  the  following: 

provided,   however,   that   no  person   serving   a   life 

sentence   for   murder   in   the  first   degree   shall   be 

permitted   to   participate   in  any  program  outside   a 

maximum  security  correctional  facility. 

Section  2--said  Chapter,  as  so  appearing,  is  further  amended  in 
section  90A  by  inserting  after  the  word  "commissioner"  in  line 
fourteen,  the  following: 


NOTE. -Use  ONE  side  of  paper  ONLY.   DOUBLESPACE.   Insert  additional  leaves,  if  necessary. 


provided,  however,  that  no  prisoner  serving  a  life 
sentence  for  murder  in  the  first  degree  shall  be 
eligible  for  temporary  release  under  the  provisions 
of  this  section  unless  it  is  to  obtain  extraordinary 
medical  care  that  is  unavailable  at  the  facility  and 
cannot  be  obtained  by  temporary  placement  in  a 
hospital  under  sections  one  hundred  and  seventeen, 
one  hundred  and  seventeen  A,  and  one  hundred  and 
e  ight een . 


Section  3--said  Chapter,  as  so  appearing,  is  further  amended  in 
section  133A  by  striking  the  word  "fifteen"  in  line  six  and 
inserting  in  place  thereof  the  word  "twenty". 

Section  4--said  Chapter,  as  so  appearing,  is  further  amended  in 
section  152  by  inserting  after  the  first  paragraph  the 
following  new  paragraph: 


In  a  case  in  which  the  governor  is  authorized  by  the 
constitution  to  commute  a  sentence,  he  may,  with  the  advice  and 
consent  of  the  council,  and  upon  the  written  petition  of  the 
petitioner,  grant  it,  subject  to  such  conditions,  restrictions 
and  limitations  as  he  considers  proper,  provided,  however,  that 
the  governor  and  council  shall  not  commute  the  sentence  of  a 
prisoner  serving  a  life  sentence  for  murder  in  the  first  degree 
until  said  prisoner  has  completed  serving  a  minimum  of 
twenty-five  years  of  said  sentence;  and  provided  further  that 


the  governor  and  council  shall  not  commute  the  sentence  of  a 
prisoner  serving  a  life  sentence  for  murder  in  the  second 
degree  until  said  prisoner  has  completed  serving  a  minimum  of 
twenty  years  of  said  sentence.  The  governor  may  issue  his 
warrant  to  all  proper  officers  to  carry  out  such  commutation 
into  effect.  Such  warrant  shall  be  obeyed  and  executed  instead 
of  the  sentence  originally  awarded. 


Section  5--section  2  of  Chapter  265  of  the  General  Laws  as 
appearing  in  the  1986  Official  Edition  is  hereby  amended  by 
striking  the  sentence  contained  in  lines  six  and  seven  and 
inserting  in  place  thereof  the  following: 


Any  other  person  who  is  guilty  of  murder  in  the  first 
degree  shall  be  punished  by  imprisonment  in  a  maximum 
security  state  prison  for  life. 


Section  6--The  provisions  of  section  one  and  two  of  this  act 
shall  take  effect  upon  its  passage. 


Section  7 — The  provisions  of  sections  three,  four,  and  five  of 
this  act  shall  apply  to  all  persons  sentenced  to  life 
imprisonment  for  murder  in  the  first  or  second  degree  who 
committed  the  offense  so  punished,  on  January  1,  1989  and 
thereafter . 


C.    Dissenting     Minority     Report 


Rep.    John     C.     Bradford 


JOHN  C.  BRADFORD 
REPRESENTATIVE 

lOTH  BRISTOL  DISTRICT 

1016  WALNUT  PLAIN   RD. 

WEST  WAREHAM.   MA  02576 

TEL.   763-8540 


Committees  on 

Energy 

Public  Safety 

Post  Audit  and  Oversight 

ROOM   540.   STATE  HOUSE 
TEL.  722-2090 


JOSEPH  V.    MARUCA 

Legislative  Assistant 


INTRODUCTION  TO  THE  DISSENTING  MINORITY  OPINION  OF  REP.  JOHN  BRADFORD 


The  escape  of  Mr.  William  Horton,  a  convicted  first  degree  lifer 
while  on  a  furlough  from  Northeastern  Correctional  Center  at  Concord 
sparked  a  public  and  political  furor. 

The  furor  over  Mr.  Horton' s  escape  was  borne  out  of  public 
frustration  with  a  perceived  moral  relativism  in  our  judicial  and  correc- 
tional system.  The  general  public  felt  that  justice,  as  they  know  it,  was 
not  being  served  by  the  state.  Their  sincere  alarm  has  lead  to  a  demand 
for  what  this  opinion  feels  is  an  inappropriate  solution. 

Within  the  milieu,  the  House  Committee  on  Post  Audit  and  Oversight 
in  the  name  of  justice  and  public  safety,  has  undertaken  the  difficult  task 
of  formulating  measures  that  would  prevent  future  incidents  such  as  the 
Horton  case.  Since  the  committee  membership  is  representative  of  the 
public,  it  would  not  be  surprising  that  a  division  of  opinion  exists  within 
its  ranks. 

In  the  following  "Overview",  the  basis  for  the  minority  opposition 
will  be  outlined  .  Accompanying  the  Overview  will  be  three  additional  pro- 
posals that,  it  is  to  be  hoped,  will  help  resolve  some  of  the  more 
outstanding  issues. 
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OVERVIEW  OF  THE  DISSENTING  MINORITY  OPINION  OF  REP.  JOHN  BRADFORD 


To  totally  segregate  the  issue  of  prison  furloughs  from  concepts 
of  punishment  and  recidivism,  our  judicial  systems  and  the  human  beings 
involved  would  be  to  enhance  injustice  for  all  the  expense  of  public 
safety.  In  order  to  understand  the  complexity  of  this  issue,  an  overview 
is  needed. 

The  one  thing  that  can  be  agreed  upon  by  all  sides  to  the  furlough 
question  is  the  repulsiveness  of  murder.  Murder  is  finality.  We  all  sense 
that  murderers  are  not  an  unlucky  group  of  Tiny  Tim  -  like  souls  who  as 
they  "tip  toed  through  the  tulips"  just  happened  to  stumble  across  a  life- 
less body,  the  death  of  which  they  were  unjustly  accused  and  convicted. 
They  are,  however,  human  beings  whose  only  homogeneity  is  their  life  sen- 
tence. 

Being  human,  they  have  varying  degrees  of  intelligence,  socializa- 
tion, conscience  and  skills.  Because  of  these  differences,  they  cannot  be 
lumped  into  one  category  or  de-humanized  in  the  name  of  justice.  But,  for 
the  sake  of  the  public's  safety,  society  needs  to  punish  those  who 
transgress  the  social  norms  that  we  have  decided  are  reasonable. 

The  key  word  in  this  maintenance v of  social  norms  for  the  protec- 
tion of  society  is  punishment.   Punishment  by  definition  is  designed  to 


hurt  the  perpetrator  of  a  crime.  In  the  basest  sense  of  the  term,  it  is 
clearly  and  simply  retribution.  For  example,  the  death  penalty  and  actual 
life  imprisonment  is  retribution  because  both  are  final. 

In  Massachusetts,  however,  the  death  penalty  has  not  been  used 
since  1947  even  though  it  is  still  law.  As  for  life  imprisonment,  it  has 
been  largely  a  judicial  fiction.  Very  few,  if  any,  "lifers"  have  died  in 
prison  from  natural  causes.  In  fact,  the  Post  Audit  Committee  discovered 
in  the  course  of  its  hearings  that  the  average  "life"  sentence  was  14.6 
years. 

The  implication  of  Massachusetts  judicial  policy  in  regards  to  the 
death  penalty  and  life  imprisonment  is  that  Massachusetts  adheres  to  a 
judicial  counterpart  of  an  old  economic  law  called  the  Law  of  Diminishing 
Returns. 

In  introductory  economics,  it  was  learned  that  one  will  derive 
diminishing  pleasure  or  usefulness  beyond  a  certain  point  by  purchasing, 
using  or  making  something  which  we  already  have  in  order  to  achieve  a  cer- 
tain goal  -  (How  many  Cadillacs  does  one  have  to  own  at  one  time  to  achieve 
the  maximum  pleasure  and  comfort?). 

In  Massachusetts,  criminal  justice  we  have  through  practice  said 
that,  at  some  point  further  punishment  of  certain  categories  of  criminals 
will  yield  no  further  benefits  in  regards  to  public  safety.  Implicitly, 
this  has  come  to  mean  that  we  believe  the  synonyms  of  punishment  (not  just 
retribution)  have  relevancy  i.e.  discipline  and  correction. * 

Discipline  "suggests  punishment  that  is  intended  to  control  or  to 
establish  habits  of  self  control  and  correction  suggests  punishment  for  the 
purpose  of  overcoming  faults."  The  name  "Department  of  Correction"  in  this 
light  cannot  be  dismissed  as  a  quaint  misnomer. 


1  Webster's  New  World  Dictionary,  2nd  Coll.  Ed.  (1970),  s.v. 
"punishment" 


There  are  not  too  many  thoughtful  persons  who  would  declare  that 
discipline  and  correction  have  no  relevancy  for  crimes  less  than  murder. 
Indeed  the  potential  end  product,  [rehabilitation  and  [re] integration  into 
society,  is  a  desired  result,  in  particular  for  younger  offenders. ^  But, 
for  the  category  of  criminals  determined  by  the  court  to  be  murderers, 
there  is  little  mercy  or  understanding  by  the  general  public  nor  has  there 
ever  been  or  will  there  be.  The  reason  for  this  attitude  is  that  the  mur- 
derer has  committed  the  ultimate  anti-social  act  without  just  and  reaso- 
nable cause.  This  crime  lends  itself  to  a  modern  eye  for  an  eye,  tooth  for 
a  tooth,  philosophy  of  criminal  justice:  "If  we  can't  put  them  to  death  at 
least  we  can  throw  the  key  away."  The  question  must  be  asked,  however,  is 
this  uncomplicated  view  of  justice  appropriate?  One  must  conclude  that  it 
isn't. 

First,  not  all,  but  some  first  (and  second)  degree  lifers  have  the 
potential  to  be  productive,  law-abiding,  free  citizens.  It  is  a  waste  of 
human  life  and  a  further  threat  to  public  safety  if  we  add  their  time 
behind  bars,  without  the  benefit  of  the  various  [rehabilitation  and 
[re] integration  programs,  to  the  death  of  the  victim.  It  is  a  waste 
because,  via  the  law,  most  lifers  will  be  back  out  on  the  street  again.  If 
they  are  not  involved  in  these  programs,  historical  precedent  implies  that 
many  will  recidivate  as  a  result  of  new  crimes. 

Recidivism  rates  are  a  reflection  of  the  success  of  the  various 
programs  Massachusetts  has  instituted  over  the  years.  For  example,  in  the 
fact  sheet  presented  to  the  Governor's  Anti-Crime  Council  on  March  16, 
1988,  if  was  noted  that  in  1973  recidivism  for  inmates  with  one  or  more 


2  The  brackets  around  "re"  indicate  an  acknowledgement  that  some 
authorities  believe  that  many  inmates  have  never  been  habilitated 
or  integrated  and  therefore  "re"  is  a  misnomer. 


furloughs  was  16%  vs.  27%  for  those  with  no  furlough  participation.  In 
1984  the  figures  were  12%  vs.  31%  respectively.  Commissioner  of 
Corrections  Michael  Fair  noted  in  his  testimony  before  this  Committee  on 
10/21/87  that  there  was  a  recidivism  rate  of  30%  for  all  categories  of 
furlough  participants  vs.  80%  before  the  furlough  systems.  Lifers  have  a 
recidivism  rate  of  only  12%  and  out  of  5554  furloughs  granted  to  lifers 
since  1973.  Only  11  escapes  occurrred  for  a  rate  of  two  tenths  of  one  per- 
cent. Based  on  these  facts,  it  can  be  reasonably  argued  that  furloughs  are 
an  effective  tool  in  making  the  public  safer. 

What  must  also  be  recognized  is  the  fact  that  the  lifer  who  is 
banned  from  any  release  program  may  be  a  far  better  public  safety  risk  than 
the  person  from  a  non-life  category  of  prison  sentence.  There  is  no  better 
example  of  this  than  the  comparison  of  testimony  given  by  a  first  degree 
lifer  on  (11/5/87)  and  that  given  by  a  murder  victim's  mother  on  10/22/87 
to  the  Post  Audit  Committee. 

The  lifer  has  been  granted  125  furloughs  with  no  incidents,  had 
achieved  a  college  education  and  was  living  a  productive  life.  The  mother 
of  the  young  murdered  woman  testified  that  the  young  man  who  killed  her 
daughter  was  a  convicted  non-life  sentence  bank  robber  on  furlough. 

This  example  certainly  undermines  the  logic  of  the  proponents  of 
banning  furloughs  (and  other  release  programs)  that,  somehow,  all  first- 
degree  lifers  are  intrinsically  more  dangerous  than  second  degree  lifers 
and  non-lifers.  More  than  anything  it  merely  points  out  the  need  to  1) 
apply  great  care  uniformly  to  all  furlough  and  work  release  participant's 
requests  and  2)  place  even  greater  emphasis  upon  and  resources  to  preparing 
all  inmates  for  their  eventual  release.  Some  what  selfishly,  if  we  are  not 
doing  it  for  their  sakes,  then  we  should  be  doing  it  for  the  sake  of  our 
own  safety  and  well  being. 


A  second  factor  causing  the  furlough  ban  solution  to  be 
inappropriate  is  the  inexactness  of  sentencing  criminals.  Trial  by  jury  is 
the  fairest  system  devised  by  humans  to  judge  accused  violators  of  social 
norms,  but  it  is  a  system  where  subjectivity  is  a  major  ingredient. 

When  a  person  is  tried  for  murder,  his/her  fate  is  determined  by 
several  subjective  factors  such  as  the  philosophy  and  mood  of  the  judge, 
the  skills  of  the  attorney,  the  interactional  chemistry  of  the  jury,  the 
evidence,  the  interpretation  of  case  law,  plea  bargaining,  and  unfor- 
tunately, the  wealth  of  the  accused.  Given  the  plasticity  of  this  mix,  it 
is  conceivable  that,  all  things  being  equal,  different  verdicts  could  be 
rendered  at  different  times.  In  the  real  world,  however,  there  is  only  one 
trial  and  one  chance  barring  an  appeal. 

The  point  to  this  is  that  a  person  could  get  a  second  degree 
murder  verdict  when  under  different  circumstances  a  voluntary  manslaughter 
charge  would  be  found,  given  the  same  defendant  and  the  same  crime.  By  the 
same  reasoning,  a  first  degree  charge  could  easily  have  been  a  second 
degree  charge.  Because  of  this  nebulousness,  how  can  justice  and  the 
public's  safety  be  truly  achieved  just  by  banning  furloughs  for  first 
degree  lifers  or  even  for  first  and  second  degree  lifers?  Viewed  from 
this  perspective,  it  is  clear  how  inappropriate  a  total  ban  solution  be- 
comes. 

It  is  inappropriate  because  a  clear  line  of  demarcation  cannot  be 
exactly  drawn  between  first  and  second  degree  lifers  or  between  lifers  and 
non-lifers  based  on  the  implied  logic  that  degrees  of  danger  to  the  public 
are  always  in  proportion  to  the  type  of  sentence  meted  out  by  the  courts. 


The  most  dangerous  and  least  deserving  may  be  the  second  degree  lifer  or 
non-life  felon  such  as  the  bank  robber  who  murders  while  on  furlough.  By 
the  same  token,  the  first  degree  lifer  who  committed  the  murder  10  or  15 
years  earlier  more  than  likely  has  put  his/her  life  together  and  is  a 
thoroughly  safe  risk  for  a  relntegrational  release  program  such  as 
furloughs  or  work  releases  in  a  state  hospital.  Admittedly,  this  proposi- 
tion begs  the  question,  Why  take  the  risk  of  letting  anyone  out  if  it  can- 
not be  determined  with  exactness  who  is  qualified  to  be  released?  This 
question  can  be  answered  by  taking  note  of  the  implicit  alternative 
reflected  not  only  in  the  recidivism-furlough  figures  previously  cited  for 
Massachusetts,  but  also  in  figures  for  the  national  scene. 

A  recent  U.S.  Bureau  of  Justice  Statistics  study  indicated  that 
out  of  a  nationwide  state  prison  population  of  450,000,  80%  had  either  been 
imprisoned  before  or  put  on  probation.  Two  thirds  are  in  prison  for  a 
violent  crime  or  had  committed  one  previously.  Fifty  three  percent  of  all 
recidivists  had  at  least  one  violent  conviction.  Sixty  percent  had  two 
previous  convictions. 

Contrast  these  figures  with  the  relative  success  of  the  programs 
in  Massachusetts  and  the  retributory  alternative  is  not  very  appealing. 

For  the  public  and  political  leaders  to  turn  more  toward  retribu- 
tion as  a  means  of  enhancing  public  safety,  is  not  only  wrong  in  the  pre- 
sent day  but,  they  are  ignoring  the  historical  precedent  for  such 
wrongness.  Rarely,  if  ever,  in  history  has  increasing  the  severity  of  the 
punishment,  which  is  what  we  are  doing  by  banning  furloughs,  made  the 
public  safer.  Banning  furloughs  is  to  simply  turn  our  backs  on  the  hard 
lessons  learned  in  the  past. 


As  Chief  Justice  Burger  said,  "We  must  focus  more  attention  on  the 
conditions  of  the  incarcerated  persons  ...  To  put  people  behind  walls  and 
bars  and  do  little  or  nothing  to  change  them  is  win  a  battle  but  lose  a 
war...  It  is  wrong.   It  is  expensive.   It  is  stupid."-* 


3  Roger  T.  Pray,  "How  did  our  prisons  get  that  way",  American  Heritage 
Magazine,  July/August  1987,  pp.  92-101. 


BOARDS  OF  VISITORS 

There  were  two  major  root  causes  of  the  furlough  issue:  1)  There 
was  an  undue  reliance  of  the  Department  upon  the  mechanical  workings  of  the 
system  to  screen  out  high  risk  furlough  applicants  and  2)  There  is  a 
distinctive  lack  of  communications  and  understanding  between  the  DOC,  the 
inmates  and  the  public! 

The  mechanization  of  the  furlough  process  was  readily  acknowledged 
by  the  Executive  Office  of  Human  Services  (EOHS)  in  its  investigative 
"Final  Report"  (8/26/87).  In  its  conclusion,  the  report  stated  that  a  lack 
of  documentation  existed  in  four  areas: 


1)  The  summary/key  issues  sheet  left  to  the  discretion  of 
Horton's  caseworker  which  factors  to  cite  as  significant 
issues  ... 


2)  There  were  no  minutes  or  records  of  the  [furlough]  panel's 
discussion  reflecting  the  basis  of  the  panel's  vote  and  recom- 
mended restrictions  ... 


3)  There  was  no  documentation  reflecting  the  central  office 
caseworker's  assessment  of  Horton's  application  [or]  of  the 
...  panel's  vote  and  recommended  restrictions. 


4)   The  panel  members  [identity]  was  not  recorded.   The  EOHS 
then  significantly  stated  the  following: 


The  lack  of  documentation  in  the  four  areas  noted 
above  and  the  high  volume  of  furloughs  reviewed  [15 
to  25  in  one  afternoon  per  week]  at  each  level  can 
create  a  sense  of  routine  processing  that  may  in 
some  cases,  reduce  the  high  level  of  scrutiny  that 
should  be  applied  to  each  and  every  furlough 
request  by  [lifers]. 


The  EOHS  report  in  its  "Institutional  Review"  (pgs.  20-21)  also 
cited  the  inability  of  panel  members  to  recall  but  few  specifics  pertaining 


to  Horton.  It  then  cites  an  assumption  made  by  a  correction  officer  that 
is  perhaps  most  representative  of  the  mechanization  of  attitudes  within  the 
correctional  system:  "One  ...  officer  stated  that  he  assumes  an  inmate's 
previous  institutional  record  was  satisfactory  to  justify  transfer  to  mini- 
mum security  at  NCC  such  that  a  review  of  the  complete  institutional  record 
is  not  needed." 

EOHS  Secretary  Johnston  in  his  testimony  before  Post  Audit 
(10/14/87  p. 79)  stated  that  he  believed  no  one  "within  the  Department  acted 
inappropriately"  in  the  Horton  case  and  the  lesson  learned  was  that  "the 
system  ...  needed  to  be  tightened  up  ..."  This  implies  that  merely 
tightening  up  of  the  systemic  procedures  is  an  appropriate  counter  measure 
to  laxness.  In  so  far  as  adding  new  check  offs  to  a  list  of  factors  to 
consider  when  an  inmate  applies  for  a  release  program  goes,  yes,  they  will 
help  to  a  point. 

In  this  opinion,  however,  such  countermeasures  are  an  invitation 
to  future  laxity  because  of  the  illusion  that  greater  safety  has  now  been 
incorporated  into  the  system.  When  dealing  with  a  prison  population  mere 
layering  of  systemic  procedures  will  have  minimal  positive  effect  in  en- 
suring the  maximum  possible  security.  Not  only  will  the  mechanization  or 
robotizing  factor  inhibit  the  goal  of  security,  but  the  fact  is  all  the 
systemic  procedures,  as  worthy  as  they  might  be,  are  all  in-house  proce- 
dures. In  other  words,  in-house  checks  and  balances  do  not  lend  themselves 
to  maximum  vigilance. 

All  that  new  procedures  accomplish  is  to  provide  more  references 
with  which  future  investigators  of  correctional  transgressions  can  check 
off.  [Did  you  do  this  and  that?]:  They  will  not  ensure  greater  security 
after  the  heat  of  public,  media  and  legislative  attention  subsides  as  it 
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inevitably  will.  In  order  to  make  any  procedures  effective,  the  system  has 
to  be  subjectd  to  outside  scrutiny.  By  "outside"  what  is  meant  is  that 
citizens  not  employed  by  or  subservient  in  any  way  to  the  state,  and 
perhaps  magistrates,  together  should  have  the  power  of  oversight  on  the 
correctional  system  -  state,  county  and  local  level.  There  is  precedence 
for  such  oversight  of  prisons  in  Great  Britain. 

In  Britain,  a  nationwide  institution  exists  that  had  its  origins 
in  the  Victorian  era.  It  is  called  the  Board  of  Visitors.4  Every  prison 
and  youth  detention  center  has  a  Board  consisting  of  five  citizen  volun- 
teers appointed  by  the  government. 

In  the  British  system,  the  Board  has  the  authority  to  inspect  the 
physical  conditions  of  prisons  and  detention  centers.  Another  responsi- 
bility is  to  have  a  member  sit  on  the  local  parole  review  committee  after 
he/she  or  another  member  has  personally  interviewed  the  applicant.  The 
Boards  are  also  used  to  investigate  prison  disturbances  in  order  to 
separate  fact  from  fiction.  Furthermore,  they  are  in  a  position  to  detect 
the  influence  of  organized  crime,  protection  rackets,  drug  use  and  poor 
living  conditions. 

The  application  of  the  Board  concept  to  the  Masschusetts  prison 
system  could  be  easily  accomplished.  The  derivative  benefits  to  the 
public,  political  leaders,  inmates  and  prison  administrators  could  be  enor- 
mous. 

A  Christian  Science  Monitor  article  (10/27/87)  about  Boards  of 
Visitors  quotes  Christopher  Stone  of  the  London  Office  of  the  Vera 
Institute  as  saying  "You  can't  help  but  notice  the  interest  and  public 
knowledge  about  prisons  in  Britain  compared  with  interest  in  the  U.S." 


4  Christian  Science  Monitor,  10/27/87 
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Stone  went  on  to  note  that  the  Board  increases  "the  public  consciousness 
and  the  public  nature  of  the  debate  about  corrections  ..." 

If  the  Board  of  Visitors  had  been  in  existence  in  1986,  perhaps 
the  integrity  of  the  furlough  system  and  other  work  release  programs  would 
still  be  intact.  If  it  existed,  perhaps  the  degree  of  public  knowledge 
about  our  prisons  and  the  value  of  reintegration  prograrans  would  be  maxi- 
mized. If  the  Board  existed,  this  minority  opinion  believes  the  public 
reaction  would  not  be  inclined  toward  more  retribution  but  toward  tolerance 
of  [rehabilitation  and  [re]  integration  programs. 
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FELONY  MURDER 

During  the  Post  Audit  Committee  hearings,  the  potential  for 
injustice  inherent  is  the  legal  doctrine  of  felony-murder  became  apparent. 
In  Massachusetts,  murder  committed  during  a  felonious  act  is  by  common  law 
murder  in  the  first  degree.  It  makes  little  distinction  between  the  actual 
killer  and  co-venturers(s)  or  the  degree  of  complicity  between  co- 
venturers.   Its  roots  go  back  to  England  of  ancient  times. * 

Originally,  in  England  the  death  sentence  could  be  applied  to  all 
felonies  regardless  of  who  did  the  actual  killing  or  whether  or  not  the 
death  was  accidental.  Therefore,  there  was  little  impetus  to  question  the 
justness  or  fairness  of  the  system.  Over  the  centuries,  however,  as  more 
enlightened  thinking  took  hold  the  doctrine  has  been  "...  characterized  by 
judicial  re-interpretation  to  limit  the  harshness  of  the  application  of  the 
rule." 

This  trend  is  a  reflection  of  the  fact  that  the  definition  of 
felony  murder  has  been  nebulous  at  best.  Cook  and  Marcus  state  that 
"Historians  and  commentators  have  concluded  the  rule  is  of  questionable 
origin  ...  the  reasons  for  the  rule  no  longer  exist,  making  it  an  anachro- 
nistic remnant  ...."  In  fact  England  and  several  states  have  either  abo- 
lished it  or  modified  it  statutorily. 

In  1957,  England  abolished  the  doctrine  in  Section  1  of  the 
Homicide  Act,  1957,  5  &  6  Eliz.  2,  C.ll,  ss.  1.  It  requires  that,  as  in 
any  killing,  malice  aforethought  must  be  proven  in  a  felony  murder 
situation  before  the  killing  is  considered  to  be  murder  (p.  6-225). 


*  The  historical  and  contemporary  overview  of  felony  murder  has  been 
garnered  from  the  work  cited  below: 

Joseph  G.  Cook  and  Paul  Marcus,  "Criminal  Law"  Analysis  and  Skills 
series,  (New  York:  Mathew  Bender  and  Company,  1985,  pp.  6-224  to 
236). 
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In  the  United  States,  Kentucky  and  Hawaii  have  also  abolished 
felony  murder.  The  reason  given  in  the  commentary  to  Hawaii's  statute  is 
as  follows  (p.  6-227) 


Even  in  its  limited  formulations,  the  felony  murder  rule 
is  still  objectionable.  It  is  not  sound  principle  to 
convert  an  accidental,  negligent,  or  reckless  homicide 
into  a  murder  simply  because,  without  more,  the  killing 
was  in  furtherance  of  a  criminal  objective  of  some 
defined  class.  Engaging  in  certain  penally-prohibited 
behavior  may,  or  course,  evidence  a  recklessness  suf- 
ficient to  establish  manslaughter,  or  a  practical  cer- 
tainty or  intent,  with  respect  to  causing  death, 
sufficient  to  establish  murder,  but  such  a  finding  is  an 
independent  determination  which  must  rest  on  the  facts 
of  each  case. 


Ohio  has  abolished  the  felony-murder  rule  though  a  back  door 
approach:  A  death  proximately  resulting  from  the  commission  of  a  felony  is 
defined  as  involuntary  manslaughter.  Ten  other  states  have  also  taken 
steps  to  statutorily  modify  this  rule. 

Reducing  felony  murder  to  second  degree  murder  have  been  New  York, 
Pennsylvania,  Utah,  Alaska  and  Louisiana.  Minnesota  dropped  the  offense  to 
third-degree  murder  "with  the  exception  of  a  killing  in  the  course  of  cri- 
minal sexual  conduct  in  the  first  or  second  degree  committed  with  force  or 
violence  which  is  punishable  as  first  degree." 

Delaware  and  Arkansas  have  instituted  the  provision  that  requires 
negligence  and  reckless  disregard  for  human  life  in  order  for  murder  to  be 
charged  in  a  felony  situation.  New  Hampshire  has  enumerated  the  felonies 
that  fall  under  capital  and  first  degree  charges.  It  has  made  second 
degree  those  murders  where  it  can  be  shown  that  a  killing  was  caused 
"recklessly  under  circumstances  manifesting  an  extreme  indifference  to  the 
value  of  human  life."  Cook  and  Marcus  summarized  these  modifications  as 
follows: 
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...  These  limitations  include  restrictions  on  the 
underlying  felony,  requiring  that  it  be  forcible, 
violent,  or  clearly  dangerous  to  human  life,  that  death 
proximately  caused,  that  death  be  a  natural  or  probable 
consequence  or  a  reasonable  foreseeable  consequence  of 
the  commission  or  attempted  commission  of  the  felony, 
that  the  felon  must  have  caused  the  death,  and  that  the 
victim  must  not  be  one  of  the  felons. 


New  York,  in  an  effort  to  redefine  felony-murder,  also  enumerated 
felonies  in  order  to  "...  exclude  from  felony  murder,  cases  of  accidental 
or  not  reasonably  foreseeable  fatality  occurring  in  the  course  of  a  non- 
violent felony."  Through  certain  qualifications,  New  York  has  eliminated 
co-venturers  in  a  felony-murder  from  being  automatically  charged  with  first 
degree  life  as  is  the  case  in  Massachusetts.  For  an  affirmative  defense, 
the  co-venturer  must  demonstrate  the  following: 

1)  He/she  did  not  commit,  aid  or  urge  the  homicide  or 

2)  Did  not  carry  any  lethal  or  potentially  lethal 
weapon,  article,  or  substance  "that  a  law  abiding 
citizen  wouldn't  normally  carry  in  public"  or 

3)  Did  not  have  "reasonable  ground"  to  believe  his/her 
co-conspirator(s)  was/were  armed  with  such  weapons 
or 

4)  Did  not  have  good  reason  to  believe  that  the 
co-venturer(s)  intended  to  cause  death. 

Since  the  murder  in  the  first  or  second  degree  in  Massachusetts 
requires  malice  aforethought,  the  legal  underpinning  or  the  felony-murder 
doctrine  in  modern  jurisprudence  is  eroded.  "Malice  is  a  term  of  art," 
according  to  Cook  and  Marcus. 
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It  does  not  include  the  nebulous  definition  of  inten- 
tional wrongdoing.  Thus,  although  the  felony-murder 
rule  did  not  broaden  the  definition  of  murder  at  early 
common  law,  it  does  so  today.  We  find  this  enlargement 
of  the  scope  of  murder  unacceptable,  because  it  is  based 
on  a  concept  of  culpability  which  is  totally  incongruous 
with  the  general  principals  of  our  jurisprudence.' 

This  concept  of  culpability  in  regards  to  malice  is  quite  evident 
in  a  felony-murder  situation  where  there  is  more  than  one  felon.  The  court 
in  California  faced  up  to  this  inequity  in  People  v.  Washington,  62  Ca.  2d 
777,  44  Cal.  Rptr.  442,  402  P.  2d  130  (1964).  The  court  stated  that  the 
felony-murder  rule  'erodes  the  relation  between  criminal  liability  and 
moral  culpability. ' 

The  jurists  of  Michigan  have  stated  that  proof  of  the  intent  to 
kill,  though  it  may  appear  obvious  must  be  left  to  the  jury  to  infer  from 
the  evidence.  Under  Massachusetts  law  c.265,  S.l,  the  jury  has  no  choice. 
Section  1  defines  murder  as  follows: 


"Murder  committed  with  deliberately  premeditatd  malice 
aforethought,  or  with  extreme  atrocity  or  cruelty,  or  in 
the  commission  or  attempted  commission  of  a  crime 
punishable  with  death  or  imprisonment  for  life,  is 
murder  in  the  first  degree.  Murder  which  does  not 
appear  to  be  in  the  first  degree  is  murder  in  the  second 
degree...  The  degree  of  murder  shall  be  found  by  the 
jury." 


A  couple  of  characteristics  of  the  Massachusetts'  definition  of 
murder  should  be  noted.  First  is  its  'Catch-22'  stratagem:  it  sets  the 
legal  parameters  for  murder  with  "deliberately  premeditated  malice 
aforethought"  but  leaves  the  matrix  within  the  parameters  to  be  filled 
through  common  law  (non-statute  law  based  upon  court  custom).  Since  felony 
murder  is  by  common  law  a  first  degree  murder  in  Massachusetts,  the  jury  is 
left  with  no  alternative  but  to  find  a  defendant  guilty  accordingly, 
regardless  of  whether  the  killing  was  asccidental  or  deliberately  premedi- 
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tated  with  malice  aforethought  or  whether  the  person  did  the  killing.   The 
second  factor  is  the  definition  for  second  degree  murder. 

When  Section  1  of  c.265  defines  second  degree  murder  as  that  which 
doesn't  appear  to  be  first  degree,  one  begins  to  understand  the  crucialness 
of  the  subjectivity  and  nebulousness  in  a  court  decision  that  determines 
ones  fate.  Mr.  Omar  Haamid  Abdur-Rahim  who  testified  on  11/05/87  provides 
an  excellent  example  of  the  blurring  of  categories  in  murder  that  do  arise 
occasionally  from  this  subjectivity  and  nebulousness.  His  testimony  at  the 
very  best  shows  the  folly  of  the  referendum  question  appearing  on  the  1988 
ballot  that  will  ban  all  furloughs  for  first  degree  murderers. 

Mr.  Abdur-Rahim  had  been  incarcerated  since  1971  and  convicted  in 
1972  for  felony-murder  i.e.  first  degree  life  as  a  result  of  a  store  rob- 
bery. His  testimony  pertaining  to  his  conviction  is  as  follows:  "...  The 
individual  I  was  with,  he  pleaded  to  second  degree,  saying  yes,  that  he  was 
the  individual  that  shot  the  man,  and  I  went  to  trial,  and  I  get  found 
guilty  of  first  degree  murder..."  when  asked  how  his  partner  who  committed 
the  murder  received  a  second  degree  sentence,  Mr.  Abdur-Rahim  stated  that, 
"Well  we  were  both  offered  it  [to  plea  to  second  degree  murder]".  Mr. 
Abdur-Rahim  chose  to  go  for  broke  -  and  lost.  Is  justice  being  served  in 
situations  such  as  these  that  are  encompassed  by  the  felony  murder  doc- 
trine? In  the  sense  that  one  of  our  trial  systems  great  strengths  is  the 
tolerance  given  to  a  defendant  to  defend  his  innocence,  yes  —  justice  is 
served.  In  the  sense  that  felony  murder  is  by  common  law  tried  as  a  first 
degree  murder,  regardless  of  circumstances,  no:  it  is  not  justice. 

As  an  aside,  this  opinion  finds  a  peculiar  paradox  in  this 
anachronistic  legalism:  Many  if  not  most  of  Massachusetts  justices  are 
opposed  to  mandatory  sentencing  with  its  obvious  restrictions  upon  their 
cherished  flexibility  in  dealing  with  the  intrinsic  nebulousness  of  our 
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trial  system:  Yet  our  justices  still  adhere  to  the  common  law  mandate  of 
the  felony  murder  doctrine.  In  all  fairness,  however,  there  has  been  some 
movement  towards  ameliorating  its  harshness. 

U.S.  District  Court  Judge  D.J.  Tauro  in  Hicks  v.  Callahan  no. 
79-1310-T,  Memorandum  (1987)  noted  that  in  Commonwealth  v.  Matchett,  386 
Mass.  492,  436  N.E.  2d  400  (1982)  and  Commonwealth  v.  Moran,  387  Mass. 
644,442  N.E.  2d  399  (1982)  the  felony-murder  doctrine  was  limited  as 
follows : 


...  to  cases  in  which  an  inherently  dangerous  felony  is 
committed,  or  a  non-inherently  dangerous  felony  is  com- 
mitted and  the  jury  finds  that  the  defendant  acted  with 
a  conscious  disregard  of  risk  to  human  life.  ...[the 
SJC]  noted  in  Moran  that  Massachusetts  courts  have 
always  performed  a  Moran-like  inquiry  in  applying  the 
felony-murder  rule  ... 


It  must  also  be  noted  that  the  Supreme  Judicial  Court  in 
Commonwealth  vs.  Podlaski,  377  Mass.  339,  385,  N.E.  2d  1379,  1385  (1979) 
touched  upon  that  aspect  of  the  felony-murder  rule  that  New  York  state 
addressed  statutorily  i.e.  the  role  of  co-venturers.  The  SJC  wrote  that  a 
"joint  venturer  need  only  intend  that  the  victim  be  killed  or  know  that 
there  is  a  substantial  likelihood  of  the  victim's  being  killed"  to  be 
guilty  of  first  degree  murder.  Clearly,  Justices  on  the  SJC  and  others 
have  recognized  the  intrinsic  unfairness  of  certain  aspects  of  the  felony- 
murder doctrine. 

It  is  this  opinion  therefore  that  the  felony  murder  doctrine  in 
Massachusetts  should  either  be  abolished  altogether  or  modified  by  statute. 
It  either  should  be  abolished  and  murder  be  proven  as  first  or  second 
degree  i.e.  with  malice  aforethought  or  deliberate  premedicated  malice 
aforethought  or  modified  using  New  York's  statutes  as  a  model.  Whichever 
course  is  taken  is  not  so  important  as  the  fact  that  the  felony  murder 
should  not  remain  unchallenged. 
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PRISON  OVERCROWDING  -  RECIDIVISM  -  LIFERS  -  AN  ALTERNATIVE 

That  45%  of  all  lifers  have  a  record  of  prior  incarceration(s)  is 
not  a  statistical  anomaly.  It  shows,  rather,  the  inplicative  chain  of 
progression  from  lesser  crimes  to  murder  i.e.  recidivism. 

Recidivism  is  a  blight  on  our  "correctional"  system  and  needs  to 
be  addressed  with  imaginative  and  effective  programs.  One  such  program 
which  holds  great  promise  is  the  Regimented  Inmate  Discipline  program,  or 
RID. "3  With  certain  modifications,  it  could  become  a  powerful  tool  to  make 
the  public  safer  by  reducing  recidivism:  It  would  also  lessen  prison 
overcrowding. 

The  purpose  of  RID  is  take  young  felons,  usually  first-time 
felons,  and  put  them  through  a  rigorous  course  Involving  calisthenics, 
military  drill  and  discipline,  hard  work,  drug  treatment  (if  necessary)  and 
academics.  The  method  is  referred  to  by  some  as  "shock  incarceration"  and 
it  is  an  outgrowth  of  the  philosophy  that  most  convicts  need  "habilitation" 
not  "rehabilitation".  In  New  York,  the  regimen  is  16  hours  per  day  and  the 
course  lasts  for  six  months. 

Thomas  A.  Coughlin  3d,  Correctional  Services  Commissioner  for  the 
State  of  New  York  believes  that  prisons  were  missing  the  point  of  correc- 
tion by  stressing  rehabilitation  of  inmates.  "Most  people  in  prison  were 
never  socialized  in  the  first  place."  He  claims  that  "ignorance  of  how  to 
live  in  society  contributed  to  their  criminal  activity",  (N.Y.  Times 
3/3/88). 

Currently,  seven  states  have  instituted  the  program;  Georgia, 


3   Sources  for  RID  program  information  was  derived  from  the  following. 
Roger  T.  Pray,  "How  did  our  prisons  get  that  way?"  American 
Heritage,  July/August  1987,  pp.  92-101 

Douglas  Martin,  "New  York  Inmates  Boot  Camp,"  New  York  Times, 
3/3/88 
Christian  Science  Monitor,  10/27/87 
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Oklahoma,  New  York,  Mississippi,  Louisiana,  South  Carolina  and  Florida. 
Three  other  states  are  about  to  commence  RID  programs;  Michigan,  North 
Carolina  and  Missouri.  Nine  others  have  expressed  an  interest  in  it 
according  to  the  Times.  All  that  have  tried  it  have  had  varying  degrees  of 
success  in  reducing  recidivism. 

In  Mississippi,  eight  of  the  first  300  graduates  returned  to  pri- 
son, a  .026  percent  recidivism  rate.  In  Georgia,  336  out  of  1600  offenders 
has  recidivated  upon  completion  of  the  program  (21%)  versus  23%  in  a  com- 
parable group  who  served  standard  prison  sentences. 

Although  reducing  recidivism  and  thereby  making  the  public  safer 
should  be  the  ultimate  goal,  an  underlying  factor  in  most  RID  states  seems 
to  be  relieving  prison  overcrowding  and  the  accompanying  costs  of  incar- 
ceration. One  cannot  deny  that  that  would  also  be  a  major  factor  in 
Massachusetts  where  facilities  designed  to  hold  4760  inmates  actually  hold 
5868.  Further,  Massachusetts  prisons  hold  3173  more  inmates  than  1976  when 
2695,  were  incarcerated,  (1986  D.O.C.  Annual  Report).  There  are  an  esti- 
mated 100,000  convicted  offenders  on  probation  due  in  large  part  to  the 
fact  there  is  no  room  for  them  in  prison. 

The  argument  for  alternative  sentencing  programs  in  order  to 
reduce  recidivism  is  lent  more  credence,  however,  by  the  very  fact  of 
overcrowding  i.e.  If  we  reduce  recidivism  we  lessen  the  pressure  on  our 
prison  facilities. 

The  age  group  that  falls  between  10  and  29  years  accounts  for  87 
percent  of  all  recidicists.  The  median  age  for  people  under  probation  is 
20  years  old.^  These  figures  should  be  viewed  in  the  light  of  the 


^  Massachusetts  Trial  Court,  Executive  summary  of  Research 

Findings  From  the  Mass.  Risk/Need  Classification  System,  Report  #5, 

Dec,  1984 

Marjorie  E.  Brown,  Dir. -Management  Information  Div. 

Donald  Cochran,  Commissioner  of  Probation 
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following  table  based  on  preliminary  figures  for  the  DOC  on  1/1/88  per- 
taining to  lifers. 


TABLE  1 
Prior  Incarceration  for 


First-Degree  and  Second-Degree  Lifers 
in  the  Department  of  Correction,  January  1,  1988* 


One  or  More  lst-Degree       2nd-Degree        Total 

Prior  Incarcerations  Lifers  Lifers  Lifers 

N        Z       N        %  N      % 


Juvenile  72  (24)  72  (17)  144  (20) 

County  112  (37)  109  (26)  221  (30) 

State/Federal  81  (26)  69  (16)  150  (21) 

Total  Adult  Incarcerations  140  (46)  142  (33)  282  (39) 

Total  Adult/Juvenile 

Incarcerations  158      (52)    171      (40)    329     (45) 

TOTAL  LIFERS  306      (100)   424      (100)    730    (100) 

*  Figures  are  preliminary 

If  society  is  to  be  made  safer  then  we  must  pursue  every  viable 
alternative  to  long-term  imprisonment  for  non-life  categories  of  crime.  It 
would  be  much  wiser  to  socialize  and  habilitate  a  young  offender  before 
he/she  reached  the  stage  of  murder  or  other  serious  crimes.  The  RID 
program  appears  to  offer  one  of  the  more  promising  sentence  alternatives 
that  Massachusetts  should  seriously  explore. 


Findings  From  the  Mass.  Risk/Need  Classification  System,  Report  #5, 

Dec,  1984 

Marjorie  E.  Brown,  Dir. -Management  Information  Div. 

Donald  Cochran,  Commissioner  of  Probation 
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To  reach  maximum  effectiveness  it  would  be  wise  to  combine  and 
coordinate  the  physical  and  disciplinary  regimen  with  the  existing  educa- 
tional and  release  progrras  instituted  by  the  DOC.  A  major  difference  would 
be  in  that  education  be  stressed  as  a  requirement  for  sentence  completion; 
also  the  scope  of  educational  opportunities  be  greatly  expanded  whether  in 
the  vocations  or  in  academics.  These  programs  could  be  conducted  in 
cooperation  with  private  industry  and  state  colleges.  The  program  should 
be  divided  up  into  two  parts. 

1)  Successful  completion  of  the  first  part  of  the  RID  program 
(boot  camp  phase)  including  drug  treatment  and  remedial  courses  in  basic 
skills  if  either  one  or  both  are  necessary  and  psychological  counselling. 

2)  The  educational  phase  in  which  the  full  spectrum  of  educa- 
tional opportunities  offered  by  the  state  would  be  made  available.  Paying 
apprenticeships  with  unions  and  private  industry  would  also  be  utilized. 
The  education  phase  would  have  to  be  in  conjunction  with  the  various  com- 
munity integration  programs.  Serious  infractions  of  program  rules  even  in 
the  educational  phase  would  result  in  reincarceration. 

Given  the  cost  of  crime  in  property  destroyed  or  stolen,  injury  to 
persons  and  lives  lost,  and  the  cost  of  incarcerations,  it  is  not  unreaso- 
nable to  conclude  that  an  alternative  such  as  the  RID  program  would  be  a 
cost  effective  investment  in  our  societies , future.  The  savings  would  come 
with  reduced  crime  and  shorter  periods  of  incarcerations.  Currently,  the 
costs  of  incarceration  are  as  follows: 

1.  Maximum  security  -  $25,648/yr. 

2.  Medium  security  -  $20,735/yr. 

3.  Minimum  security  -  $18,012/yr. 

4.  Pre-release  centers  -  $16,748/yr. 
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*Note  -  The  descending  costs  in  each  lesser  degree  of  incarceration  are 
derived  from  cost  savings  resulting  from  various  reintegration 
models.  The  statistics  are  from  the  DOC  report  to  the  Anti-Crime 
Council,  March,  1988. 
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CONCLUSION 

The  sheer  brutality  of  the  Horton  Incident  triggered  an  under- 
standable negative  public  reaction  toward  the  furlough  program  for  first 
degree  lifers.  Based  on  testimony  given  and  the  comments  of  public  offi- 
cials, one  comes  to  the  conclusion  that  a  primal  desire  for  revenge  (or 
retribution)  was  the  motivation  behind  the  demand  to  end  furloughs;  making 
the  public  safer  was  also  a  priority  of  the  opponents  though  a  lesser  one. 
The  overall  concept  of  justice  was  considered  only  in  that  light  in  which 
retribution  could  be  justified  i.e.  punishment  for  the  crime  and  therein 
lies  the  tragedy  of  a  furlough  ban. 

The  tragedy  of  the  furlough  opponents  is  four  fold: 

1)  Punishment  based  solely  on  revenge  will  do  nothing  to  curb 
crime  and  make  the  public  safer. 

2)  There  is  little  to  be  gained  by  permanently  imprisoning  those 
certain  lifers  who  have  the  potential  to  lead  positive  productive  lives. 

3)  The  sentence  meted  out  is  not  intrinsically  related  to  culpa- 
bility in  the  crime  for  which  the  person  is  convicted  nor  to  the  degree  of 
dangerousness  to  public  safety. 

4)  Without  the  [re]habilitational  and  [rejintegrational  aid  of 
the  various  release  programs  the  danger  to  the  public  from  recidivism  will 
increase. 

One  need  only  look  at  the  statistics  on  recidivism  since  the 
introduction  of  [re]habilitational  and  [rejintegrational  programs  in  1972 
to  realize  that  these  programs  do  work.  Though  there  have  been  a  few 
failings  in  the  system  such  as  the  Horton  case,  its  proven  success  measured 
by  lower  recidivism  rates,  cannot  be  ignored.  That  they  can  be  improved 
upon,  however,  also  cannot  be  ignored.   But  improvements  must  be  more  than 
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more  mere  added  layers  of  alleged  safeguards.  Independent  oversight 
(Boards  of  Visitors)  and  the  Regimental  Inmate  Discipline  (RID)  program 
would  be  two  positive  steps  in  that  direction  though  certainly  not  the  only 
ones. 

In  summing  up  the  impressions  gained  from  researching  the  furlough 
issue,  this  minority  opinion  concludes  that  the  Department  of  Correction  is 
utilizing  essentially  correct  policies  in  enhancing  both  public  safety  and 
justice.  Its  policies  have  been  remarkably  successful  despite  the  adver- 
sities of  a  negative  public  opinion,  limited  resources,  and  systemic 
weaknesses.  What  is  needed,  therefore,  is  improvement  of  current  pro- 
gressive policies  and  address  the  glaring  inequities  found  in  the  felony 
murder  doctrine.  What  we  do  not  need,  is  to  turn  back  to  the  tragically 
self-defeating  retributory  policies  of  the  past.  Perhaps  it  would  be  wise 
to  pay  heed  to  the  words  of  the  great  classical  singer  Marian  Anderson  who 
said,  "As  long  as  you  keep  a  person  down,  some  part  of  you  has  to  be  down 
there  to  hold  him  down,  so  it  means  you  cannot  soar  as  you  otherwise 
might." 
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